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Introduction
In the past six months, both FINRA
and the SEC have issued warnings to
investors against dealing with so-called
asset recovery companies—firms that
are not law firms or lawyers, but that sell
services to recover investment losses,
including through FINRA arbitration.
FINRA warned bluntly, “In addition to
the original money you lost, you now
may lose more money at the hands of
professional con artists.”1 The SEC
urged investors to “think carefully before paying money for asset recovery
services that may be fruitless.”2
This is not a new thing. Twenty years
ago, the Securities Industry Conference
on Arbitration (“SICA”) noted with
alarm the proliferation of such asset
recovery companies.3 SICA concluded
that asset recovery firms were engaged
in the unauthorized practice of law and
urged FINRA (then the NASD) to pass
a rule permitting them access to the arbitration forum only if permitted by the
state where the arbitration took place.4
That recommendation eventually found
its way into FINRA Rule 12208 as it
currently stands.
SICA’s recommendation and the current
FINRA Rule were, we argue, missteps.
The result has been that today, whether
non-lawyer advocates are permitted to
appear in FINRA arbitrations depends
entirely on where the hearing is. To
illustrate the problem, New York and
Florida, the two most popular venues for
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FINRA arbitrations, between them hosting a third of all FINRA hearings,5 have
reached directly opposite conclusions.6
Even worse than divergent state rules,
only a handful of states have ruled
on the question at all. This, too, is
of FINRA’s making. Rule 12208(c)
permits non-lawyers to appear unless
“state law prohibits” it. Rule 12208(d)
restricts challenges to the qualifications
of representatives to “an appropriate
court or other regulatory agency,” and
prohibits stays of arbitration pending
any such challenge except by a court
order. So, unless one of the other parties starts a court action to challenge a
non-lawyer advocate under state law,
that non-lawyer remains able to act.
Rule 12208 thereby establishes nonlawyer advocacy as the status quo, and
because it takes time, energy and money
to change a status quo, no party, so far
as we can tell, has, since Rule 12208’s
adoption, challenged the qualifications
of a non-lawyer advocate in a FINRA
arbitration in any court anywhere in
the country.7 The consequence is that
non-lawyers may appear as advocates
for parties in FINRA arbitrations in most
states by default—even though they
may be engaged in the unauthorized
practice of law by doing so, and even
though they perpetuate a practice that
SICA, FINRA and the SEC all view
skeptically as not being in the best
interests of investors.
cont'd on page 2
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This is too fundamental a question to
remain unsettled. Parties to FINRA arbitrations should by now know whether or
not their paid advocates must be lawyers,
and the answer should not vary by location. FINRA’s rules control securities
arbitration. It holds arbitrations in 70
cities in all fifty states, the District of
Columbia and Puerto Rico. FINRA
operates by grace of the federal securities laws and is a virtual subaltern of
the SEC. Its arbitrations are mandatory
upon industry participants—including
especially customers—who are forced
to forfeit access to the courts as the price
of admission to the securities markets.
FINRA customer cases all arise out of a
common, national understanding of the
rights of the parties, largely rooted in
common law principles, and in federal
and state securities laws and regulations.
Common sense argues for uniformity
based on the FINRA forum itself, rather
than disparity based on where the hearings just happen to take place. FINRA
alone can set a uniform rule to govern
who may appear as advocates in FINRA
arbitrations.
I. The “Law of the Shop” or the “Law
of the Land”?
Parties had been arbitrating cases for
hundreds of years before FINRA came
along. The practice apparently arose
during the late Middle Ages, when merchants in France, England and Germany
did most of their business at traveling
trade fairs. Whenever disputes arose,
they needed to be resolved quickly, for
the very practical reason that the disputants needed to travel on. Arbitration
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tribunals arose and resolved disputes
by the quick application of the customs
and usages of merchants rather than the
technical law. By the early 17th century, the arbitration of disputes among
merchants had become commonplace.
Merchant arbitration was thereafter
brought over to the American colonies
and here it flourished.8
Most arbitration participants in commercial and labor arbitrations were “repeat
players,” involved in arbitrations as an
ongoing part of their businesses. Speedy
and inexpensive resolution of disputes
was more important than legally pristine
outcomes. What mattered for decisionmaking was knowledge of the norms
and customs of the industry of which all
the parties were common denizens, not
of the law writ large. Not surprisingly,
then, neither arbitrators nor advocates
were typically lawyers and few arbitration issues reached the courts.
The general legal consensus was that
arbitrators were expected to apply the
“law of the shop” and not the “law of
the land.”9 Moreover, for repeat players,
the outcome of any one arbitration was
not likely to put much at stake. Over
the course of a lifetime of arbitrations,
imperfect results in individual cases
would eventually regress to an acceptable mean—win some, lose some, but
come out even over time.
Over the past 40 years, however, a new
kind of arbitration arose and FINRA
customer arbitration is among them.
Modern customer securities arbitrations
are very different from the traditional
cont'd on page 3
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ones between merchants. First, customers and brokers are not participants in
the same industry, so there is no “law
of the shop” to apply. Rather, customer
rights are rooted in agency, negligence,
contract, fraud, and federal and state
securities statutes—very much the “law
of the land.”
Second, customers are not “repeat players.” Most customers will only see one
securities arbitration in their lives, so
that, unless a claim is very small, the
customer will have a lot at stake and no
prospect of having an unfair decision
made up for in later cases. As a result,
customer arbitration has lost much of
its informality and become increasingly
“lawyerfied,” so that today it is nearly
as procedural, protracted—and expensive—as real litigation. So, although
it is still called “arbitration,” it has lost
much of the look and feel of traditional
arbitration and taken on much of the
look and feel of litigation—and of legal
practice.
Faced with these new forms of arbitration practice, the courts have generally
adopted one of two models. One can be
called the “rule-of-venue” model. This
starts from the premise that lawyers only
practice in courts of law; arbitrations are
not courts of law; therefore, advocacy
in arbitration is not “practicing law.”
This is the model in New York. The
alternative can be called the “rule-ofconduct” model, and it places primacy
on how you conduct yourself. Basically,
if you plead, analyze, and argue like
a lawyer, then you are practicing law
regardless of the setting. This is the
model in Florida, Illinois, California
and Arkansas.10
New York’s rule-of-venue solution
appears to be well-established, but
it rests on shaky foundations. Only
a few federal court cases have dealt
with the issue, and only in connection with out-of-state lawyers acting
in New York.11 Only one state court
has even considered the status of a
non-lawyer advocate, and only in the
context of deciding that his status as
a non-lawyer did not render his state-

ments any less privileged than those
of any of the other participants in the
arbitration.12
Curiously, the seminal case—Judge
Weinfeld’s widely followed decision in
Williamson, P.A. v. John D. Quinn Constr. Corp.—does not rely on any New
York State cases, but on a 1975 New
York City Bar Association Committee
Report that concluded “representation of
a party in an arbitration proceeding by
a non-lawyer or a lawyer from another
jurisdiction is not the unauthorized
practice of law. Even if it is held to be
the practice of law, there are sound and
overriding policy reasons for permitting
such non-lawyer representation in the
labor arbitration field.”13
There are two main problems with the
New York line of cases. First, they
ignore the seminal New York case on
out-of-state lawyering, where the Court
of Appeals held that a California lawyer
could not collect a fee for attending
client meetings and giving advice to
a client in New York because he was
engaged in the unauthorized practice
of law in New York—a case that reads
for all the world like a “rule-of-conduct”
decision.14
Second, the 1975 Bar Association
Report on which the Williamson court
relied dealt specifically with labor
arbitrations, and indeed rested on an
assertion that labor was a unique substantive area. Historically, labor arbitration is just the sort that adjudicated the
“law of the shop” for repeat players.15
As pointed out above, that traditional
model of arbitration is very different
from modern FINRA customer cases.16
The alternative “rule-of-conduct” model
at least has the virtue of being substantively more coherent. That what one
does should be more important than
where one does it is intuitively appealing, so we should not be surprised that
this model is in the ascendency.
The American Bar Association’s Model
Rules of Professional Conduct gave
impetus to this trend by enshrining in

Rule 5.5 on multi-jurisdictional practice
of law the express permission for out-ofstate attorneys to provide legal services
on a temporary basis in connection
with an arbitration, thereby affirming
that arbitration practice was indeed
the “practice of law.” The ABA Model
Rules have been adopted, in one form
or another, by most states.17 While the
Model Rules do not specifically speak
to the activities of non-lawyers, a few
jurisdictions have relied on Rule 5.5
to declare that non-lawyer arbitration
advocates would be practicing law
illegally.
Yet there are exceptions to both the
“rule-of-venue” and the “rule-of-conduct” approaches rooted in a very practical concern—that the amount at stake
matters. In New York and elsewhere,
non-lawyers are routinely permitted to
act as advocates in small claims courts,
even though they are still courts.18
Likewise, even in a “rule-of-conduct”
jurisdiction like Illinois, non-lawyer
advocates routinely assist clients in obtaining unemployment benefits, despite
the lawyerly tasks involved, because of
“the informal nature of the proceedings,
the minimal amount involved and the
long history of participation by nonlawyer representatives. . . .”19 And, as
mentioned above, non-lawyer advocacy
in union grievance proceedings is commonly accepted, no matter how much
it looks and feels like practicing law.
It seems clear, therefore, that traditional arbitration, in which advocates
need not have been lawyers, shared
these two essential attributes: First,
they dealt primarily with the norms and
customs of participants in a common
business—the “law of the shop;” and
second, the stakes in individual cases
were small.
Even today, when both those attributes
are present, all states make exceptions,
from whatever their stated positions
on who is “practicing law,” to permit
non-lawyers to represent parties—regardless of the formal nature of the
forum as a court, or of the substantive
cont'd on page 4
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nature of the task as fundamentally
lawyer-like.
We think, therefore, that the proper
way to address non-lawyer advocacy
in FINRA customer cases is to look
to those precedents rather than to a
somewhat artificial and overly rigid
“rule-of-venue” or “rule-of-conduct.”
In FINRA customer arbitrations, the
“law of the land” predominates over the
“law of the shop;” therefore, non-lawyer
advocates should be excluded unless the
amount at stake is small.
II. FINRA Rule 12208 Does Not Help
The stock exchanges and the NASD
historically treated arbitrations in the
same way all merchants did—exclusively as a way of quickly resolving
disputes between their members. The
New York Stock Exchange first began
offering arbitration services in 1817,
but did not even permit customer access
to them until 1872.20 Thus, securities
arbitrations were from inception typical
of those where the “law of the shop”
was applied to repeat players.
And, also typically, non-lawyer advocacy was expected and certainly
permitted. The old NASD Code of
Arbitration Procedure (Rule 10316)
simply provided that all parties had the
right to representation by counsel, but
it made no distinction between lawyers
and non-lawyers. In practice, securities
arbitration was a “businessman’s forum”
in which lawyers were more likely seen
as a hindrance than a help.21
That changed dramatically when the
Supreme Court ruled that customer
arbitration agreements were fully
enforceable, even to the extent of
hearing federal securities law claims
that had once been the exclusive
province of the federal courts.22 Today, there are almost twice as many
FINRA customer cases as there are
industry disputes. Clearly the “law
of the shop” model that supported
non-lawyer advocacy in the past—and
that may still for industry cases—no
longer holds for the vast majority of
modern FINRA customer disputes.

4

With the influx of customer claims
came complaints about non-lawyer
advocates. Beginning in 1991, SICA
received complaints about non-lawyer
advocates filing frivolous claims and
engaging in unethical practices, and
ultimately concluded that non-lawyer
advocacy “raised questions about the
adequacy of the representation provided
by [them], an issue vital to the integrity
of the arbitration process.”23
In light of that, SICA originally proposed, in 1993, a rule that would have
prohibited non-lawyer advocates except
for friends, relatives, fellow employees
of a party; officers, partners or employees of a corporation or partnership that
is a party; and “a business advisor not
regularly in the business of representing
parties in arbitrations.”24
The proposed rule was published in the
October 1993 issue of the Securities Arbitration Commentator and comments
were received over the ensuing months.
Non-lawyer advocates, as would be
expected, unanimously opposed the
new rule, arguing that arbitration was
“an informal proceeding involving fact
intensive issues which does not involve
the practice of law.”25
SICA pulled back from its original
recommendation, but for practical rather
than substantive reasons. As a result of
its fact-finding, SICA concluded that
non-lawyer advocates were probably
engaged in the unauthorized practice
of law, engaged in misleading advertising, did not generally charge less than
attorneys, did not offer the protections
of attorney-client privilege, malpractice
insurance and professional ethical constraints, and were often persons barred
from the securities industry or from
practicing law. “SICA is concerned
about the adequacy of such representation and the integrity of the SRO
[arbitration] process. As a practical
matter, however, because of the large
number of arbitration cases filed with
the SROs each year, the SROs are not
equipped to police or review the quality
of such representation.” It therefore
recommended a rule that permitted

non-lawyer advocacy unless prohibited
by state law, or if the non-lawyer was
suspended or barred from the industry
or from practicing law.26
That recommendation eventually became FINRA Rule 12208. In explaining
why it opted to permit non-lawyers to
continue representing parties in customer arbitrations, NASD (FINRA’s
predecessor) focused exclusively on
affordability of representation for
customers with small claims. “NASD
understands that it may be difficult
for investors with claims of less than
$100,000 to retain an attorney on a
contingency-fee basis . . . . In these
circumstances, NASD believes that
investors should be able to seek other
assistance to resolve their . . . claims
for a reasonable fee.”
Among the non-lawyer advocates that
NASD envisioned were expressly “a
relative, friend or associate to represent
or assist an elderly or disabled person . .
. [and] . . . law school securities arbitration clinics. . . .”27 But, of course, Rule
12208 does not provide for any such
qualifications. So now, two decades
after SICA first raised an alarm, nonlawyer advocates continue to ply their
trade, and FINRA and the SEC continue
to warn us about them.
III. A Modest Proposal for a Way
Forward
What can we make of all
this? It seems clear that the first thing
we should do is abandon the “rule-ofvenue” or “rule-of-conduct” approach.
The better question asks neither what the
advocate is doing nor where he or she
is doing it, but rather in what context is
he or she doing it. The context of the
work yields a different set of questions,
firmly rooted in traditional practice but
also cognizant of what is really at stake:
Is the context more concerned with the
“law of the shop” or the “law of the
land”? And, is the claim small enough
to invoke a parallel with a small claims
court? Answering those questions gets
us to results that make a lot more sense
in the real world. Here are some tentative conclusions:
cont'd on page 5
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1. Non-lawyer advocates should
be permitted in industry cases where
“law of the shop” issues and repeat players predominate. Accordingly, FINRA
Rule 13208 should stay as it is.
2. Non-lawyer advocates should
be permitted in FINRA customer arbitrations that are to be determined by a single
arbitrator under FINRA Rule 12401 and
in Simplified Arbitration under FINRA
Rule 12800. These cases have already
been identified by FINRA as essentially
“small claim” cases, so that the small
claim court exception for non-attorney
advocates is apt.
3. Non-lawyer advocates should
not be permitted to appear in any other
FINRA customer arbitrations, because
all others involve a predominance of
“law of the land” over “law of the shop,”
and the amounts at stake are sufficiently
large so as to place one-time players like
customers at considerable risk.28
In light of that, we propose that the first
sentence of subsection (c) of Rule 12208
be amended to read as follows:
“Parties may not be represented in
an arbitration by a person who is not

an attorney or a law student enrolled
in a clinical program at an accredited
law school under the supervision of an
attorney, except if the arbitration is to
be decided by a single arbitrator under
Rule 12401 or is a Simplified Arbitration
under Rule 12800, unless:”
and that Rule 12208(d) be amended to
read in its entirety as follows:
“Issues regarding the qualifications of
an attorney or other a person to represent a party in arbitration are governed
by this Rule and applicable law and
may be determined by the arbitrators,
an appropriate court or other regulatory agency. In the absence of a court
order, the arbitration proceeding shall
not be stayed or otherwise delayed
pending resolution of such issues by
a court or other regulatory agency.
Yes, it really is that simple. SICA’s
concern from 20 years ago about
FINRA’s ability to police whether
or not an advocate is a lawyer is
outdated—indeed, it seems almost
quaint given today’s technology.
FINRA already has several Rules on
its books that require it to determine
if a party is an attorney,29 and FINRA
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