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United States District Court,
E.D, New York.
384 BRIDGE STREET LLC, Plaintiff,
v

RK & G ASSOCIATES LLC, Defendant.

No. 09 CV 1704(ILG).
Dec. 7, 2009,
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A landiord-tenant dispute over who was to bear
the costs of investigating and cleaning up enviren-
mental contamination pursuant to the terms of a lease,
was remanded o state cowrt. Although the complaint
was originally filed in state court, the matter was re-
moved to federal court because it allegedly raised a
substantial and disputed issue under the Comprehen-
sive Environmental Response Compensation, and
Liabitity Act (CERCLA). The ienants complaint,
however, was based entirely on its rights under the
lease, and the landlord's potential CERCLA liability
was not the only fegal or factual issue contested. 2§
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US.CA 8§ 1497(cy Comprehensive Environmental

Response, Compensation, and Liability Act of 1980, §
101,42 L.3.CA, § 9601

David §. Tanpenbaum, Stern Tannenbaum & Bell,
Steven C. Russo, Sive, Paget & Riesel, P.C.. New
York, NY. for Plaintiff,

Robera G, Gordon, Bryan Cave LLP, New York, NY,
for Defendant.
MEMORANDUM AND ORDER
GLASSER, District Judge.
INTRODUCTION

*1 This action is derived from 2 landlord-tenant
dispute over who shall bear the costs of investigating
and cleaning up environmental contamination pursu-
ant (o the terms of a lease governed by New York Jaw.
Originaily filed in the New York Supreme Court for
Kings County, Defendant/Landierd RK & G Associ-
ates, LLC ("RK & G” or “the defendant™), asserting
federal question jurisdiction, removed the case to this
court contending that the complaint necessariiv raises
a substantial and disputed issue under the Compre-
hensive Environmental Response, Compensation, and
Liability Act of 1980 (“CERCLA™), 42 LL.S.C, 2 9601
of _sey. Pending before the Court is PlaintifivTenant
384 Bridge Street, LLC's {384 Bridge” or “the
plamtiff™) motion to remand the case o sate court
and, pursuant to 28 U.S.C. § $447(e), for costs and
atterneys' fees. Its motion to remand Is predicated en
the graund that its state court complaint provides no
basis for federal question jurisdiction and reguires no
construction of a federal statute. For the reasons stated
betow, the plaintiff's motion to remand is granted, and
its motion for costs and attorneys’ fees is denied,

PROCEDURAL HISTORY

L. 384 Bridge's State Court Complaint

On April 21, 2009, the plaintiff commenced this
action i New York Supreme Court, Kings County.
{Docket entry # | {Notice of Removal) Ex. A)
(*Complaint™). The Complaint alleges that, on Feb-
ruary 7. 2006, it entered into 2 99-vear lease agree-
ment with the defendant (“the Lease™) for the purpose
of developing a 50-story mixed-use building at
334-394 Bridge Street in Brooklyn. See Complaint 99
4-3. The Complaint further alleges that, in the course
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of preparing for construction, the plaintiff discovered
that the site was contaminated with perchiorethylene
(“PCE™, a dry-cleaning solvent.™ Seq jd §20-23. It
then halied further activity in order to investigate and
abate the contamination. See il §21-30.

M1, According to the Complaint, the PCE
had been released by a dry cleaning business
owned by a member of the defendant which
had operated on the premises for several
decades prior to the commencement of the
Lease period. See Complaint §§ 9-19.

In February 2009, the plaintiff sent the defendant
a leter informing them of the PCE contamination and
requesting reimbursement for the $1.2 million the
plaintiff had already spemt on investigation and
cleanup. See id ' 31-38; Deciaration of Roberta G.
Gordon (“Gordon Decl.™}, dated Oct, 24, 2009, Ex. B.
The lefter expressed the belef that the defendant, as
owner of the site, was potentially responsibie for the
PCE cleanup pursuant to CERCLA. See Complaint §
34. After receiving no response, the plaintiff seat a
second letter on April 2, 2009, informing the de-
fendant that it was exercising its right under the Lease
to offset against rent payments the monies it had spent
on investigation and cleanup. See id § 39 Gordon
Decl. Ex. C. The plaintiff alleged that its rent offset
rights under the Lease were “[z]part from CER-
CLA.." Id %40 In a letter dated April 3, 2009 the
defendant notifted the plaimtiff that it was in defaub
for its failure to timely make a full rent payment for
April 2009, See id § 43; Gordon Decl. Ex. D.

*2 The Complaint asserts two causes of action.
First, the plaintiff seeks a “Yellowstone injunction”
preventing the defendant from terminating the Lease
during the pendency of the action.** The plaintiff also
seeks a declaratory judgment that it s entitled under
the Lease to offset against rent the PCE cleanup costs
and to obtain indemnification from the defendant for
future costs. The provision of the Lease upon which
the plaintiff bases its claim for the declaration it seeks
is section 4.1 which in pertinent part provides as fol-
tows:

2, “The purpose of a Yellowstone injunc-
tion is to stay the cure period before it expires
50 a3 to preserve the lease until the merits of
the dispute can be resoived in court, and
neither nullifies the romedies o which a

landiord is otherwise entitied nor rewrites the
tease.,”  wmberiond Farms, fno v Rian
Bealre, fed, No. 04 Civ. 3991 2007 WL
1232072, at *14 n. § (E.DNY. Apr.2g
2007y (quoting Reade v, 403 Lexingion,
LI 19 AD3d 179 180, 78 N.Y.8.24
393 {1st Dep't 2003Y); see also First Nativagl
Stores, frc v, Tellowstone, 21 NY 2d 630
200 WY S22 T2 23T NE 2D 868 (19680

41. ... Morwithstanding wnithing to the contrary in
this Lease, Tenant need not pay. Tenant may offset
against Rent amy sums paid by Tenant on acconnt
of, end Landford shafl indemnify Tenant agoinst
pavment of. the following items payvable, accrued,
or fncurred by Landlord: ... (f) any Real Estate
taxes, insurance premiums, Operating Expenses, or
other cosis related 1o the Property that acerued
befare the Commencement date; ... (h) any costs or
expenses arising as a result of the negligence or
misconduct of Landlord or its agents, contractors,
employees, invitees or licensees, or the default by
Landiord under this Lease; and (i) ali other costs or
expenses that, by their nature, are personal i
Landlord or Landlord's business of investing in real
estate or ownership of the Fee Estate.

Complaint §41 {emphasis added in Complaint}. The
declaratory judgment cause of action incorporates
all of the previous aliegations of the Complaint and
further alleges:

39, Pursuant o Section 4.1 of the Lcase, Plain-
tifff Tenant has offset against rent payable for the
month of Aprit 2009 sums paid by Plaintifff Tenant
m connection with the investigation and remedia-
tion of the contamination.

68. Defendant/Landiord has alleged that “Section
4.1 of the Lease does not authorize Tenant to offset
against rent, the costs that Tenant alleges it has in-
curred in connection with the mvestigation and re-
mediation of the perchlorethylene contamination at
or in the vicinity of the Property.

6. Therefore, there is an actual justiciable contro-
versy between the parties regarding whether Plain-
tifif Tenant has offset rights under Section 4.1 of the
Lease.

Complaint §§ 59-61. Based upon these allegations,
the plaintiff seeks a declaration that:
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under Section 4.1 of the Lease (i) Plaintiff Tenant is
entitled to offset against rent otherwise due under
the Lease the sums paid and to be paid by Plain-
tift/Tenant in connection with the investigation and
remediation of the contamination, and {ii} Defend-
ant/Landlord must  indemnify Plaintifff Tenant
against payment of future sums in connection with
the investigation and remediation of the contami-
nation.

Complaintat 13,

IL. Defendant's Federal Court Action and Removal
of the State Court Action

On April 13, 2009, the defendant commerced a
separate declaratory judgment action in this coun
deciaring that: (1) it wag not reguired 1o indemnify the
plaintiff for any PCE-related costs; and {2) even if it
were, the rent offsel provision of the Lease was not the
appropriate vehicle for doing so. See Complaint in R
& G dssociates, LLC v, 384 Bridge Street LLC et al,
No. 09 Civ. 1510 (E.DNY. filed Apr. 13, 2009). On
Cctober 1, 2009, the defendant amended the com-
piaint to assert claims under CERCLA. {09 Civ, 1510
docket entry # | 7). The plaintiff has moved to dismiss
that action claiming a lack of subject matter jurisdic-
tion and a failure to state & viable CERCLA claim, (09
Civ, 1510 docket entries # 18-20).

*3 There are thus two actions pending in this
court: the defendant’s seeking a judgment which
would declare that it bears no respensibility for the
costs refated to the contarnination of the environment,
and the plaintifTs state court action removed here by
the defendam for which plaintiff seeks an order of
remand by the motion now before the Court.

DISCUSSION

1. Legal Standards Governing Remamd of an Ac-
tion

A staie court action way only be removed to
federal court if the action could originaily have been
filed there. See 28 U.5.C. § 144 1¢n) (Many civil action
brought in a State court of which the district couris of
the United States have original jurisdiction, may be
removed by the defendant....”™); Stu-
debater-Wortkington  Leasing Corg v AMichog!
Bachiin, & Co. LI 337 FSupp.2d 329, 533
(E.DNY 2004). As neither party has claimed diver-
sity jurisdiction, removal must be justified by faderal
guestion jurisdiction, that is, the lawsuit must “aris[e]
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under the Constitution, laws, or treaties of the United
States.” 28 LIS.C. & 1331; Franchite Tax Bd of State
of Cal v Conuruction Laborers Vacadon Trust for
Sensthern Califormia, 463 U8 1.8, 103 S.CL 2841, 77
L.Ed2d 420 {1983y A stare law action which “im-
plicatefs] significant federal issues™ may provide
“arising under” jurisdiction. Greble & Sons deral
Draducts Ine, v, Dorue Engincering & Mo, 543 U8,
308,312, 125 8.0 2363, 162 L. Ed.2d 237 (2003); see
also Hopking v, Walker, 244 US, 486, 490-491_ 37
S.CL 71, 61 Lokd 1270 (1917). Such jurisdiction
over “federal issues embedded in state law claims”
exists only where the state claim “necessarily raise[s]
a stated federal issue, actually disputed and substan-
tial, which z federal forum may entertain without
disturbing any congressionally approved balance of
federai and state judicial responsibilities.” Grable, 343
U.S at 314 Broder v, Cablevivion Svstems Corn. 318
F.3d 187, 194 (24 Cir, 20037 Although, “{als & general
ruie, a suit seeking recovery under state law is not
transformed into a suilt ‘arising under’ federal law
merely because, to resolve it, the court may need to
interpret federal law,” Swilivan v_American Airlines,
fnc, 424 [ 3d 267 271 (2d Cir.20035) {citing (Jufiv v,
First Mol Bank, 299 U.S. 109, 115, 37 S0 96, §1
L.Ed. 70 {1934Y), the plaintiff here makes no claim
under federal law but claims entitlement 1o the relief 1t
seeks is wartanted by Section 4.1 of the Lease,

. Application of These Standards to the Motion to
Remand

In this case, the plaintii¥s Complaint raises two
state law causes of action: one for a Yellowstone in-
Jjunction tolling the plaintiff's time to cure its alleged
default and preventing the defendant from terminating
the Lease and evicting the plaintiffs and one for a
judement declaring the plaintiff's right under the
Lease 1o offset against rent the costs of investigating
and cleaning up the PCE in and around the site. The
Complaint implicates federal jurisdiction only it one
or both of these claims satisfy the Groble factors
discussed above.

*4 The defendant does not seek o establish sub-
Ject matter jursdiction based on the plaintiff’s claim
for a Yellowstone injunction, nor could it. % 1t is only
the plaintiff's second cause of action, bottomed upon
section 4.1 of the Lease which is at the heart of the
dispute which can be succinctly stated to be as fol-
tows. Do two fleeting references in the Complaint to
CERCLA provide 3 basis for finding federal guestion
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jurisdiction and justify removing the plaintiffs state
court action here? A considered evaluation and anal-
ysis of the Complaint drives the Court to sonclude that
it does not. The validity of this conclusion is, it is
submitted, convincingly established by asking
whether the siate complaint pleads two purely state
causes of action if the two fugitive references to
CERCLA were climinated. The answer is ves, beyond
cavil, It is clear that the plaintiffs reference to CER-
CLA was intended to be an evanescent one for para-
graph 40 of its complaint reads “fajpart from CER-
CLA .. pursuant to Section 4.1 of the Lease ...
Landlord must indemnify Tenant ...* Complaint § 40
{emphasis added). It is also plain that the plaintiffs
claim for a declaratory judgment in its second cause of
action is invested entirely in its belief of entitlement to
it by the language of section 4.1. As “master of [its]
complaint,” the plaintiff was entirely free to “clect 1o
proceed solely under siate law even if federal remedies
are available.™ NS7 fwrern, Inc v, Mustafi, Neo 09
Ciy, 1336, 2005 WL, 2601299 at *3(E.D.MN.Y. Aue.
20, 2005 (quoting /o re “Agent Orgnee” Prod Liak,
Litg, 996 F2d 14335, 1430 (2d Cir.1993%). To the
extent that an ambiguity may be lurking in section 4.1,
it would pertain only to the rights and obligations of
the parties o that landlord-tenant relationship which a
stete court judge not infrequently resolves and war-
tants no federal court intervention. Accordingly, the
Court finds that the Complaint presents no necessary
and substantial federal issues,

FN3, This cause of action does not raise a
federal issue. A Yellowstone injunction “is
an cguitable device made available under
MNew York law to prevent the cure period in a
commercial real estate lease from expiring
before the fenant can litigate its rights.”
Brod Fingncial Center LLC v National
Ass'n _of  Securiiies  Beglers.  inc, 187
F.Supp.2d 139 140 (S.DN.¥.2002), To ob-
tain & Yellowstone injunction, 2 tenant must
show that:

{1} it holds a commercial lease; {2} it re-
ceived from the landlord either a notice of
default, a notice to cure, or 2 threat of
termination of the lease; {3) it requested
injunctive relief prior to the termination of
the lease; and (4) it is prepared and main-
tains the ability to cure the alleged defauly
by any means short of vacating the prem-
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ises.

fd (citing {repbard Mollen Horowiz
Pomeranz & Shapire v, 600 Third Ave, 93
MY 2d 308, 514 693 NY.52d4 91, TiS
N.E2d 1317 119990 To the extent, if at all,
that any of these elements raise a question
of faw In this case, they are guestions of
New York faw,

In support of federal jurisdiction, the defendant
relies heavily on the Supreme Court's opinion in
Grable and the Second Circuit's epinion in Broder
However, both of these cases are clearly distinguish-
able {rom this case. Grable involved a quist title ac-
tion originally brought in a Michigan swie court,
Grabie contended that the IRS had improperly seized
his real property and resold it to the defendant, Darue,
Grable specifically alleged that, even though the IRS
had provided him acteal notice of the seizure by cer-
tified mail, it had not comphed with the relevant pro-
vision of the federal tax cede which, according to
Grable, required personal service of the notice of
seizure. Darue removed the case, and the federal dis-
trict court for the Western District of Michigan denied
Grable's motion for remand, finding that Grable's state
claim posed a “significant question of federal law.”
Grable, 345 1.5, at 311. The Supreme Court agreed,
finding that, in order to succeed on its quiel title claim
under Michigan law, Grable was required to demon-
strate a “failure by the IRS to give it adequate notice,
as defined by federal law.” /& _at 314-15. The Court
stated that, “{w]hether Grable was given notice within
the meaning of the federal statute is thus an essential
element of its guiet title claim, and the meaning of the
federal statute is actually in dispute; it appears ta be
the oaly legal or factual issue contested in the case.”

*S In this case, the plaintiff is not required to nor
does it seek 10 establish that the defendant is liable
under CERCLA for the PCE cleanup. Unlike Grable,
384 Bridge has not based its claim for a declaratory
Judgment on RK & G's violation of a federal statute.
Indeed, as discussed swpra. the plaintffs claim is
based entirely on its rights under the Lease. And it is
certainly not the case that the defendant’s potental
CERCLA liability is “the only legal or factual issue
contested in the case”

This case is also easily distinguished from
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Broder. There, the Second Circuit upheld a denial of
plaintiff's motion to remand a putative class action
claiming that Cablevision had violated a contract and
various state and federal statutes based on its offer of
discounted “Winter Season” rates to seme customers
qut not to the plaimtiff class members. Like the Com-
plaint in this case, Broder's complaint included only
state law causes of action. However, Broder's com-
plaint specifically asked the state court to declare that
Cableviston's behavior violated 47 U.S.C. 8 5430dY, a
federal stamute regulating the conduct of cable pro-
viders. See /d . at 195. The Second Circuit stated the
self-evident conclusion that “Broder cannot obtain the
declaratory judgment he seeks, stating in part that
Cablevision viclated 47 U.S.C. § 343d), without
prevailing on the issue of whether Cablevision in fact
violated 47 15.8.C. & 343(d)." /4 Here, the plaintiff's
claim for declaratory relief does not contain a request
for a declaration that the defendant violated CERCLA
or any other federal statute B4

FNd. In addition, 47 11.S.C, & 343(d) was
incorporated by reference into the underlying
contract between Broder and Cahievision,
Broder, 418 F.3d at 195, Here, there is no
ciaim that CERCLA or any other provision
of federal law was incorporated into the
Lease.

There is in this case an additional reason to avoid
reading a federal issue into the Complaint where one is
not explicitly asserted. lssues of commercial Jease
interpretation are “fundamentally a matter of state
law.” ifnited Murval Houses, L7, v dndidar, 230
F.Suppdd 349, 354-35%5 (S D MN.Y.2002% Hearn
Lin, Moo 01-CY-8208. 2007 WL 720829 at *4
{E.D.NY, Feb 14, 2002). Federal courts appropriately
“abstain in landiord-tenant actions, as they ‘involve] ]
complex questions of state faw that bear on important
state policy issues.” * Soms v, drandae, No. DD Chv,
B036. 2001 WL 7169435, al *1 (S.DNY. June 25,
2001 (quoting Faschouem v, Fisionel, fme, 934
Foupm, P13 117 (S DNY 1996V see alse Pisgione
v Dobrvping, Mo, 08 Civ. 3221 20609 WL 139803, at
3 3ERNY Jan, 23, 2009) (referring to the “long
ling of cases in which district courts have held that
landlord-tenant matters present no federal question™).
These considerations of comity and federalism drive
the Court to conclude that a New York court should
interpret the meaning of the specific provisions of the
Lease at issue here and the remedies available there-

under, Because the Complaint does not necessarily
raises a federal issue. this Court lacks subject matter
Jjurisdiction and the case must be remanded.

1L Plaintiff's Motion for Fees Pursuant to 28
US.C 8 14470}

*6 Plaintiff seeks to recover atromeys fees and
costs under 28 LLS €. § 1447(¢), which provides in
pertinent part: "An order remanding the case may
require payment of just costs and actual expenses,
including attorney fees, incurred as the result of the
removal,” Under that provision, an award is discre-
tionary, and is not predicated on a finding that removal
was made improvidently, or in bad faith. Mergan
Guar, Trust v. Republic of Palow, 971 F.24 917, 924
{2d Cir. 19923 Section 144 7{c) "affords & great deal of
discretion and flexibility to the diswrict courts in
fashioning awards of costs and fees, ... {and) requires
apptication of 2 test of averall faimness given the nature
of the case, the circumstances of the remand, and the
effect on the parties,™ J#_at 923-24 (citation and in-
ternal quotation omitted). The defendant’s removal of
the case, based as it was, in the Court's view, on a
flawed expansive reading of the compiaint, is never-
theless understood as a zealous advocate's imaginative
reading of it not warranting the imposition of costs and
attomeys’ fees,

The parties are directed 10 appear before the Court
at 3 o'clock p.m. on December 10, 2009 for & status
conference pertaining to the motion to dismiss the
defendant's complaint in this court,

CONCLUSION
For the reasons set forth above, plaintiffs’ motion
to remand this case to the Supreme Court for Kings
County is GRANTED, and plaintiffs’ motion for costs
and fees is DENIED.

S0 ORDERED.

EDMNY. 2009

384 Bridge Street LLC v. RK & G Associates LLC
Mot Reported in F.Supp.2d, 20090 WL 4745663
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