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United States Bankruptey Court,
5.D. New York.

In re NEW YORK SKYLINE, INC., Debtor.
Empire State Building Company L.1.C. and Em-
pire State Building, Inc., Plaintiffs,

V.

New York Skyline, Inc., Defendant.

New York Skyline, Inc., Plamdff,

V.

Empire State Building Company L.L.C.. Empire
State Building, Inc, and Empire State Building
Associates L.L.C., Defendants.

Bankruptcy No. 09-10181 (SMB).
Adversary Nos. (691107 (SMRB), §9-1145(SMB).
June 21, 2010,

Background: Related companies, including manager
of building that was tourist attraction, owner of
leasehold for building's observation decks, and owner
of fee interest brought adversary proceeding against
Chapter 11 debior-tenant, which operated simulator
attraction in building, and removed debtor's pending
state-court action for injunctive reHef. Parties
cross=-moved for partial summary judgment, and
companies alsa moved for judgment on the pleadings
as to certain claims.

Holdings: The Bankruptcy Court, Stusrnt M. Bem-
siein, ., held that:

{1) debtor could not rescind contract that amended its
carlier agreements with companies without also re-
scinding earlier agreements;

{2} debtor's assumption of agreement cut off its right
1o rescind agreement;

(3) factual issues preciuded summary judgment for
companies on debtor's claim for specific performance
of dispute resolution process regarding electricity
charges included in its rent; and

{4) terms of lease preciuded debtor's anti-profiting
claim against companies based on electrical charges
inciuded in rent.

Ordered accordingly.
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by reselling electricity to tenanis at & profit; sole
question was whether lessor computed elecirical
charges in accordance with lease.
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Chapter 11 debtor-tenant could not properly seek
suninary judgment on issue of whether lease's method
of computing electrical charges to be included in remt
was ambiguous, which essentiaily sought summary
judgment that it would be inappropriate to gram
surmary judgment on its claim for breach of contract;
consideration of such motion would waste judicial
resources. Fed Rulfes Civ.Proc Rule 56, 28 US.CA.
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it1s not appropriate to use summary judgment as a
vehicle  for  fragmented  adjudication  of
nen-determinative issues. Fad Rules Civ.Proc Rule
56,28 US.CA.

*69 Stern Tannenbaum & Bell LLP, David 8, Tan-
nenbawm, Esqg., Francine S, Nisim, *76 Esq., Karen §.
prieman, Esq., and Duane Morris LLP, Rudolph L
DiMassa, Esq., William C. Heuer, Esq., of Counsel,
New York, NY, Attornays for Empire State Building
Company L.L.C., Empire State Building, Inc., and

Empire State Building Associates L.L.C.

Backenroth Frankel & Krinsky, LLP, Mack Frankel,
Esq., and Stewart Occhipinti, LLP, Charles A, Stew-
arl, 1, Esq., Frank S, Qechipinti, Esq., of Counsel,

New York, NY, Attorneys for New York Skyline, Inc.

MEMORANDUM DECISION GRANTING IN

PART AND DENYING IN PART
CROSS-MOTIONS FOR SUMMARY JUDG-
MENT

STUART M. BERNSTEIN, Bankruptey Judge.

At alf relevant times, the debtor New York Sky-
ling, Inc. (*Skyline™ has operated a simulator attrac-
tion calied “SkyRide” {the “Auraction™) on the second
floor of the Empire State Building (the “Building™) in
New York City. The Empire State Building Company
L.L.C. ("ESB(C™) manages the Building, the Empire
State Building, Inc. (“ESBI”} owns the leasehoid for
the observation decks located on the 8§6th and 102nd
floors (collectively, the “Observatory™), and although
the record is not entirely clear, it appears that the
Empire State Building Associates L.L.C. (“ESBA™
owns the fee interest. ESBC, ESBI and ESBA are
referred to collectively as “"ESB."

Skyline and ESB are parties to lease and license
agreements dating back to 1993, which have been
moedified from time to time, These adversary pro-
ceedings concern & variety of disputes under those
agreemenis. Among other things, Skyline seeks to
rescind the latest modification entered into on May 27,
2005 (the “May 2005 Agreement™), (dfidavit of
Francine Nisim, sworn to July 17, 2009 {“Nisim Af
fidavit ™), Ex. 1 (ECF Poc. # 151, and also chal-
fenges the method of computing the electricity charges
that £E5B is entitled to collect as additional tent.

FN1. Unless otherwise indicated, all citations
to documents refer {o those filed in Adver-
sary Proceeding Mo, 09-1145.

ESB has moved pursuant to Rule 12(c) of the
Federat Rules of Civil Procgdure for judgment on the
pleadings to dismiss the Third and Twelfth Claims for
Relief asserted in Skyline’s Second Amended Com-

ESB alse seeks summary judgment pursuant o Rale
36 of the Federal Rules of Civil Procedure dismissing
the First, Third, Eleventh, Twelfth and Thirteenth
Claims for Relief. Skyline has cross-moved for partial
summary judgment declaring that the lease provision
that governs the computation of electrical charges is
ambiguous.

FN2, Skyline has filed a Third Amended
Complaint, dated July 29, 2009 (ECF Doc. #
30}, which makes only one change to the
SAC, and is discussed in the succeeding text,
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Skyline has represented that it is no fonger pur-
suing the Thirteenth Claim for Reffef, and that claim is
dismissed. Although ESB's motion refers to the First
Claim for Relief, its submissions do not discuss . and
that aspect of its motion is denied. For the reasons that
foliow, the balance of ESB's motion is granted in part
and denied in part and Skyline's cross-motion motion
is denied.

BACKGROUND
A. The Parties’ Agreements
*71 On or about February 26, 1993, £SB 28 4

Skyline entered into a jease agreement (the “Qriginal
Lease™), (Nisim Affidevit, Ex. A). and a license
agreement (the “Original License™). (/4. Ex. B The
Original Lease and License permitted Skyline to oc-
cupy space on the second floor in the Building and
operate the Attraction. The parties subsequently exe-
cuted lease modification agresments on or about Oc-
tober 28, 1993, (id, Ex. C), and Fehruary 8, 1994, (jd,
Ex. D), and the latter expanded Skvline’s leasehold
premises to include space on the third floor.

I3, In some cases, a predecessor of the ESB
entered into the lease or modification. Uniess
otherwise noted, any reference 1o ESB in-
cludes any predecessor,

In or about March 1996, ESB and Skyline entered
into another Jease modification, {id. Ex. E), and li-
cense modification {the “1996 License Modifica-
tion™). {/d.. Ex. F.) Although § 4 of the Original Li-
cense inchuded 2 provision under which ESR agreed to
sell tickets to the Attraction at the Observatory ticket
office, the 1994 License Meodification greatly ex-
panded its obligation to promote the Atraction.
Among other things, ESB agreed to (1) instruct its
employees to soficit Observatory ticket purchasers to
purchase a ticket to the Atiraction at the same time on
a combination basis, (1996 License Modification at §
LAY, (2) include Attraction promotional materials in
all written group sales solicitations, (id. at § LB(3),
(3) provide Skyline with Observatory tickets under the
most favorable terms and conditions offered to tour
operaters and wholesale purchasers who buy on a
group sales basis, (id at § L.D), ) subject 1o Te~
strictions, allow Skyline to reward Observatory em-
ployees based upon their sale of combination tickets
and “the general demeanor of such employees in fa-
vorably depicting the Atiraction,” (id at § 1.E), and

Page &

{3} include information about the Altraction in any
pre-tecarded telephone message providing infor-
mation to the public. (/& at § 1.G.)

The 1996 License Modification also granied
Skyline expanded rights concerning signage. Under §
2, Skyline obtained the right, subject to ESB's written
approval which it could not withhold unreasonably, to
install four 32-inch video monitors in the 80th ficor
Observatery lobby staging area and the ticket sales
office for the Observatory.

On or about December 30, 1999, and zs part of a
resolution of litigation between the parties, ESB and
Skyline executed a Third Amendment of Lease, (Vi
sim Affidavit, Ex. G), and a Second Modification of
License Agreement. {/d, Ex. H.} The tatter did not
alter the promotion obligations that ESB had under-
taken in the 1996 License Modification. The Original
Lease and License, as amended up to the adoption of
the May 2005 Agreement, wiil be referred 1o as the
Existing Lease and License,

B. The Events Leading Up To the May 2005
Agreement

Prior to April 2003, the ticket office for the Ob-
servatory was located in the concourse or basement
level of the Building. The traffic flow from the tickst
office to the Observatery was generally such that after
visitors purchased tickets in the concourse, they {1)
traveled up ar escalator to the ground floer of the
building in the 33rd Streat comridor, {2} moved west
down the corrider and (3} went up escalators located at
the west end of the corridor {the “West Escalators™) to
the second floor where they passed through security.
After clearing security, visitors took the elevators 1o
the Observatory, Visitors to Skyline also used the
West Escalators 1o access Skvline's premises. Alt-
hough the Original *72 Lease provided that “Tenant
shall have two entrances to the demised premises as
indicated on the attached plans,” neither the Original
Lease nor Original License, as modified, expressiy
provided that Skyline would have access to its prem-
ises through the West Escalators.

T Aprii 2005, ESB moved the Observatory ticket
office from the concourse to the second floor of the
Building. Skyline did not contest its right to do so. The
relocation of the Observatory ticket office resulted in 2
change in the traffic flow of the Building, and dra-
ratically affected Skyline's operations. Visitors 1o the
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Observaiory were now directed to enter the Building
on Fifth Avenue, go up escalators located in the Fifth
Avenue lebby to the second floor of the Building, and
pass through security in the Observatory ticket office
before entering the Observatory. In addition, although
Skyline contends that its customers were always
permitied to merge into the Observatory ticket holders'
line, ESBE was directing them 10 the end of the Ob-
servatory line and probibiting them from merging into
it

The most significant issue concerned the West
Escalators. Until April 2005, the Skyline customers
traveled up the West Escalators to enter the Attraction.
According to Skyling, this was the only means of
ingress to ils premises. When the new (Ohservatory
ticket office openad, ESB reversed the direction of the
West Escalators. As a result, they only went down,
and servad sclely as a means of exit for visitors to the
Observatory and the Attraction.

The reversal of the West Escalators ignited liti
gation; ong month later, Skyline commenced an action
against ESB in the Supreme Couwrt of New York,
County of New York. Skyline scught, inter alia, de-
claratory, injunctive and monetary relief relating to its
alleped right to access its premises through the West
Escalators under the Original Lease as well as a
common law. {Visinr 4ffidavit, Ex. M) Skyline also
sought a preliminary injunction regarding the reversal
of the West Escalators, and obtained a temporary
restraining order prohibiting ESB from reversing the
West Escalators until a determination was made on
Skyline’s motion for a preliminary injunction. (/4. Ex.
N.) Prior to the hearing on that motion, the parties
settled by executing the May 2003 Agreement, and
stipulated to discontinue the action with prejudice.
{(/d.Ex. P}

C. The May 2005 Agreement

The May 2005 Agreement was intended to re-
solve the dispute that triggered the litigation as well as
some other (but not all) disputes between the parties
involving many of their rights and obligations under
the Existing Lease and License. [t included the fol-
lowing terms:

i. ESB and Skyline agreed to discontinue the May
2003 Action with prejudice, and the parties ex-
changed mutual releases.
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2. ESB agreed to allow Skyline access to its prem-
ises through the West Escalators, and to allow Sky-
line's guests to merge into the line for the Obsar-
vatory at a specific merger point and at a set rate.

3. Skyline agreed o install cemain security
measures and pay the cost of security guards in the
annual amount of $335,000 (the “Security Fee™) so
that its customers would not have to go through
security in the Observatory ticket office before en-
tering its premises, and instead, could be screened at
the top of the West Escalators before entering its
own premises. Skyiine also agreed to pay an annual
access fee of $4350,000 {the “Access Fee™).

*73 4. The parties disputed the right of the Skyline
customers 1o use the restrooms in the Observatory
ticket office.™ The May 2005 Agreement ex-
pressly granted Skyline’s goests the right 10 use the

restrooms in the Observatory ticket office,

FN4, The parties dispute the precise location
of the restrooms.

5. ESB had contended that Skyline had breached the
change of control provisions of the Existing Lease
and License when Skyride Associates LLC pur-
chased the debt of Skyline and Frederick Schulman
purchased the stock of its parent, Skyline Muitime-
dia Enteriazinment, Inc. ESB consented to any
change in ownership or controf of Skyline that had
occurred prior to April 1, 2005,

6. ESB agreed to allow Skyline 1o place cestain
signage in the Building and in the Observatory
ticket office, and acknowledged its obligation in the
1996 License Modification to allow Skyline to in-
stall four video monitors in the Observatory ticket
office.

7. The May 2005 Agreement invalidated the provi-
sions contained in the 1996 License Modification
that obligated Observatory employees 10 promote
the Attraction.

Skyline thereafter enjoyed the benefits expresshy

granted under the May 2003 Agreement. ESB has

allowed Skyline's customers to access Skyline's
premises through the West Escalators and merge into
the line for the Observatory at the merger point spec-
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tfied in the May 2005 Agreement, and has allowed
Skyline's guests to use the restrooms in the Observa-
tory ticket office. In addition, ESB has sold Observa-
tory tickets to Skyline at the discounted rates specified
in the May 2005 Agreement. Finally, Skyline has
installed all signage identified in the May 2003
Agreement, except for the directional sign identified
in paragraph 10{a) of the May 2005 Agreement, and
one of three A—Frame signs identified in paragraph
1O(E) of the May 2005 Agreement.

he video monitors have been a source of con-
tention. As stated zarlier, the May 2005 Agreement
did not grant Skyline the right to install video moni-
tors. Instead, paragraph il of the May 2005 Agres-
ment stated:

ESBC acknowledges the License provisions
concetning NYSR's {Skyline's] plasma elevision
screens (“the Screens™). Without waiving or in any
way compromising the aforementioned provisions,
NYSR agrees to explore suitable altematives with
ESBC in good faith.

Thus, whatever rights Skyline had regarding the
use of video monitors arose under the Existing Li-
cense. In fact, the May 2003 Agreement imposed an
obligation on Skyline to “explore subtabic alterna-
tives,” but did not impose any obligation on ESB
relating to the video monitors. =

ENS. ESB contends that it identified loca-
tions where Skyline could install four video
monitars in the Observatory ticket office, and
asked Skyline to provide plans and specifi-
cations to ESB to be approved prior to in-
siallation. Skyline never submitted plans and
specifications to ESB in order to install any
video moniters in the Observatory ticket of-
fice, but Skyline contends that the Director of
the Observatory told it not to do so. Skyline
presently has one video moaitor in the Ob-
servatory ticket office,

Other than the sigas and video monitors, the only
other disputes between ESB and Skyline with respect
to the implementation of the express terms of the May
2003 Agreement relate to (I} whether Skyline is
permitied to escort groups of 25 or more *74 through
the Lobby pursuant to paragraph 7(c) of the May 2005
Agreement, and (2) whether ESB is permitied to en-
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force the protocol in paragraph 7 of the May 2003
Agreement without first informing Skyline and re-
questing that Skyline enforce the protocol directly.

D. Aftermath

Skyline contends that it entered into the May
2003 Agresment to buy “peace,” but it soon discov-
ered that it got anything but that, Walter Threadgill, a
representative of Skyline's secured creditor who was
involved with Skyline in its attempt to resolve the
dispute with ESB, testified that within two months, he
recognized that the relationship had not improved.
ESB was sending its fawyers on walkthroughs looking
for scratches on the wall, and “three-day notices”
followed the walkthrooghs in short order. 1t became so
bad that ESB's lawyers admitted that they were em-
barrassed. Threadgill summed the situation up tersely,
stating “so it was clear to me shortly after the settie-
ment agreement was signed, the reign of terror was
continuing.”™ (Deposition of Walter Threadgill, dated
June 29, 2009, at 104 (Nisim Affidavi. Ex. X}, see
SAC, at €9 69, 71, 74.) =¥ Despite the continuing
reign of terror, Skyline did not commence any legal
action against ESB relating to the May 2005 Agree-
ment untit ESB served it with a Netice to Qe in July
2008, more than three years later, which prompted
Skyiine to seek a “Yellowstone™ injunctien.

Fr6. Frederick Schulman, Skyline's Chair-
man, 100k 2 bit longer to pick up on the con-
tinuing reign of terror. He testifted that “we”
started to feel that ESB was being disingen-
uous within “six months or s0.” {Deposition
of Frederick Schulman, dated June 30, 2009,
at 121 {¥Nisim Affidavit, Ex. W}) He then
backiracked, stating that the realization was a
process that might have taken two or three
vears. (/d}

E. This Proceeding

Skyline filed this chapter 11 case on January 13,
2009, ESB commenced the above-captioned adver-
sary proceeding against Skyline on March 4, 2009,
removed Skyline's pending state court action on or
abour March 30, 2009, and filed an answer and
counterclaims on May 22, 2009. This Court denied
Skyfine's motion to remand or abstain primarily be-
cause the issues were intertwined with the issues
raised by Skyling's anticipated motion to assume some
or al} of its agreements with ESB. {n addition, remand
{or abstention} would still leave the ESB proceeding
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pending in this Court, and Skyline might have to assert
and litigate its state cowt claims as compulsery
counterclaims in the ESB proceeding.

ESB eventually moved for judgment on the
pleadings, FEDR.CIV.P. 12(¢), and summary judg-
ment dismissing several of the claims asserted in the
Second Amended Compiaint. FER.R.CIV.P. 56. The
ESB motion attacked two categories of Skyline
claims: () rescission of the May 20035 Agreement and
{2} the challenge to the computation of electricity
service charges. Skyline cross-moved for pariial
summary judgment and sought a determination that
the electricity service provision was ambiguous,

About the same time that the parties were briefing
the cross-motions, Skyline moved to assume its Ex-
isting Lease with ESB. (See Motion 1o Assume Lease,
dated July 20, 2009 (ECF Doc. # 3§, filed in Case No.
09--10181).) Although the motion did not mention the
Existing License or the May 2005 Agreement, it was
expanded to cover all of the agreements. The Cournt
conducted an evidentiary hearing, and granted the
metion over ESB's objection. (Order Granting Motion
0 Assume Lease, *75 dated Sept. 17, 20069 (ECF Doc.
# 57, filed in Case No. 09-10181})

DISCUSSION
A. Standards Governing Motions

1. Judgment on the Pleadings

A miotion under Rule 12(¢) for judgment on the
pleadings is judged by the same standards as a motion
under Federal Civi] Rule 12(bM6Y. Porel v. Comtem-
porary Classics of Beverfy Hitls, 25% F.34 123, 138
{24 Cr2001) On a motion to dismiss a complaint
under Ruje §2(b)4), a court must “accept all factual
allegations in the complaint as tue,” Tellohs, [ne v,
Muakor fsswes & Righrg Lid, 331 118, 308, 127 S.CL
2499, 2309, 168 1L.Ed.2d 179 (2007), but need not
credit legal conclusions or “threadbare recitals of the
clements of a cause of action supported merejy by
conclusory statements,”™ Ashorofl v lgbal —— 1S,
s 129 500 1937, 1949, 173 LB 2d RE8 (2008,
The complaint must assert a claim that is plausibie,
and where the well-pleaded facts do not imply more
than a mere possibility of misconduct, it fails to show
that the pleader is entitled 1o relief. 77 s 1950,

“{Clourss must consider the complaint in its en-
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tirety, as well as other sources courts ordinarily ex-
aming when ruling on Rule 12056 motions to dis-
miss, in particular, documents incorporated into the
complaint by reference, and matters of which 2 cowt
may take judicial notice.™ Teilaby, 127 S.Ct, a1 2509,
Courts may also consider, among other things, any
written instrument attached to the complaint as welf as
documents the pleader possessed or knew of and relied
on in bringing the suit. ATS! Comme'ns v, Shacr Fiewd,
Lid. 493 [.3d 87, 98 (2d Cir.2007). “Where a plain-
tifT's conclusory allegations are clearly contradicted by
documentary evidence incorporated into the pleadings
by reference, however, the court is not required to
accept them.™ Labojo v Besr By Steoves, 1P, 478
F.Supp2d 322 328 (8 DN Y.2007).

2.Summary Judgment
Rude 36 of the Federal Rules of Civil Procedure,
made applicable 1o this adversary proceeding by Fed.

tions. A court must grant summary judgment “if the
pleadings, the discovery and disclosure malerials on
file, and any affidavits show that there is no genuine
issue as to any material fact and that the moving party
s entitled to a judgmem as a matter of law.”
FEDR.CIV. P, 36(c). The moving pary bears the
initial burden of shewing that the undisputed facts
entitle him to judgment as 2 matier of law. Rodrigres
v Cirv of New York 72 T34 1031 1060-61 (2d
Cir. 1995). if the movant carries this initial burden, the
nommoving party must set forth specific facts that
show triable issues, and cannot relv on pleadings

soley Marsushite Flec Indus, On. v, Zenith Radio
Corp, 473 WS, 574 386-87. 106 S.Ct. 1348, 89
L.EG 2d S38 (1988 see Celotex Corp. v, Catretr, 477
V8. 512,324 106 S.Cr 2348, 91 1, Ed.2d 263 (19860
In deciding whether material factual issues exist, all
ambiguities must be resolved and all inferences must
be drawn in favor of the nonmoving party. Mosushita
Flec, Indus Co v, Zeunith Radio Corp. 475 US. a1
387,106 5.4, 1348,

B.The Rescission Claim

11121131410 5] Rescission involves a power under
state law 1¢ avoid a contract by disaffirming it. See
DAN B. DOBBS. LAW OF REMEDIES § 4.3(6), at
614 (2d ad. 1993) (“A rescission is the avoidance of a
transaction.”); 1 JOSEPH M. PERILLO, CORBIN
ON CONTRACTS § 1.6, at 18 (Rev. ed. 1993} (A
*76 contract that is induced by fraud Is *voidable” by
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the injured party who has the power of avoidance.™).
The party asserting a rescission claim under New York
law must plead and ultimately prove (2) a lawful right
1o rescind, {b) prompt notice of an intention to rescind,
and (c) the restoration of the s1atus guo. Se¢ Cox v,
Stokes, 1SON.Y 491 SINE 316, 320-21 (1898). To
demonstrate 8 lawful right to rescind, the plaintift
must plead and prove fraud in the inducement of the
contract, failure of consideration, an inability 1o per-
form the contract after it is made, or a breach of the
contract that substantially defeats the purpose for
which it was made. ¥ew Paradiem Soffwars Corp. v
Neow Era of Nevwarks, Inc. 107 F Supp.2d 3125 329
SNV 20000, Because rascission is an eguitable
remedy. the party must also show that it lacks an ad-
equate remedy at law. /¢ A party having the right 1o
rescind may instead elect t0 assert & claim for dam-
ages. See Kevwed Corp v, Weinsrein, 33 F.34 139
163 (24 Cie 1994y, Hangziou SHE Import & Export
Cern. v POS. _int indus.  ine,  Case  Ne.
O0-CV.63dd (REC), 2002 WL 2031591 ar 4
(S DMLY, Septs, 002y, Morse/Divsel Ine v, Fidels
ity_ard Deposit Co. of Marviand, 788 F.Supp. 118,
7 (S D NY AR In re Mid-lstand Serv, Corp.,
472 FSupp. 1196, 1197 (EDNY 1979y Fiale v
Cowre Reaine fne, 66 A D24 367 414 N Y S 2d 388,
393 (N Y Apn. Div.  dth Dep't  1979)  see
NY.CPLLR, § 3000 e)

The parties have spilied & great deal of ink on the
rescission claim, due in large part to questions raisad
by the Court. {n the course of the additional briefing,
three specific threshold legal issues emerged: (1} is the
May 2005 Agreement independent of or divisibie
from the Existing Lease and License; {2} did Skyline's
assumption of the May 2005 Agreement create an
absolute bar to the rescission claim; and (3) doees the
Court's inability to vacate the state court stipulation of
dismissai with prejudice prevent the Court from re-
storing the parties to the staruy que? The answers to
these questions, discussed below, provide three inde-
pendent grounds for granting summary judgment
dismissing the rescission claim.

I. Rescigsion Limited to the May 2005 Agrecment
In its Third Claim for Relief, Skyline seeks to
rescind the May 2003 Agreement but not the Existing
Lease and License.™ (SAC at §§ 123-33.) Skyline
conceded at the May 13, 2010 oral argument that the
May 2005 Agreement and the Existing Lease and
License were a single indivisibie agreement for pur-
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poses of assumption under 11 U.S.C. § 353 it con-
tended, however, that it was a separate agreemeni for
purposes of rescission. Not surprisingly, Skyline cited
no legal support for this proposition.

N7, The Third Claim for Relief also seeksa
declaration that “under the License Agree-
ment andfor the parties’ course of coaduct,
holders of combination tickets are entitled to
merge from the Premises into the Observa-
tory line on the Second Fleor znd are not
required ta rveturn to the beginning of the
Observatory line to visit the Observatory.”
{SAC at § 1533.) In other words, they are en-
titied to the specific merging rights expressly
granted under the May 2005 Agreement even
if the iatter is rescinded. ESB did not chal-
lenge this aspect of the Third Claim in its
submnyissions, and the Court does not consider
it. Nevertheless, the request for declaratory
relief is premised on the rescission of the
May 2005 Agreement, and the rescission
claim is being dismissed. Since Skyline has
these rights by contract, it seems unnecessary
to declare whether it also has these rights
without regard to the contract,

[6] In facy, the law is contrary because the same
test applies in both sifuations. *77 “When the debtor
assumes the lease or the contract under § 363, it must
assume both the benefits and the burdens of the con-
tract. Neither the debtor nor the bankruptcy court may
excise material obligations owing to the non-debtor
contracting party.” Ciny of Covingron v, Covingion
Lapdipg Ld  Pehin, 71 F3d 1221, 1226 (6ih
Cie 1995y accord {n re S5 Nichols fne, 120 B R
743, 747 (Bankr S DNY.1990) (It s wellsettied
that a debtor cannot assums part of an unexpired lease
while rejecting another part; the debitor must assume
the lease in rofo with both the benefits and burdens
mtact.™)

{73 8] Sometimes, the debtor will seek to assume
or reject one or more of several related agrecments.
The guestion in those circumstances is whether the
agreement ta be assumed or rejected is separate from
the other agreements, or altemnatively, whether all of
the agreements are one indivisible agreement that
must be assumed or rejected in tora. See Cowdert Bros,
LLP v, {114 6TKH dve Co LLC (In re Couder
Brog LLCH No. 89 Civ, S04HDLCY, 2009 WL
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ZEGETIZ at %4 {S.DN.Y. Septd. 2009Y (A cenral
issue i this case is whether the Lease and Lease
Amendment are one entire contract that Coudert as-
sumed, or two severable contracts, only the former of
which was assumed.™). It is well-settled that state law
governs whether the agreements are separate or indi-
visible for purposes of § 363, jd: S £ Nichols, 120
B.R. at 748; see fnre Telizenr, Inc, 26% B.R. 723,728
{Bankr. 8 DN Y 20050

The same state law principles determine whether
a paity may rescind one of several agreements. In
Rinlev v, nternational Rvs, OF Centraf Am, 8 N.¥Y.24
430, 309 N Y. 5.2d 289 1T NF. 24 443 (19600, the
minority shareholders of the International Railways of
Central America (“IRCA") sued the United Fruit
Company ("United™), contending that United had used
its control of IRCA. a transportation company, to
obtain advantageous freight rates to the detriment of
IRCA. United countered that the rates were fixed
under an earlier 1936 agreement, the time to rescind
that agreement had expired, and absent rescission, the
plaintiff could not challenge the rates. /d_at 343. The
Court explained the underlying legal principle in the
following manner:

When a contract is separable or divisible into a
number of elements or ransactions, each of which is
so far independent of the others that it might stand
or fall by itself, and good cause for rescission exists
4% 1o one of such portions, it may be rescinded and
the remainder of the contract affirmed.

fet {internal quotation marks and citation omit-
tedy. accord First Senv. & Lean dssn v, American
Home dxswr, Con, 29 NY 24 297, 327 N.Y.S.2d 609,
277 N.E2d 838, 639 (1971) (“As a general rule, a
contract Is entire when by ils terms, hature, and pur-
pose, i contemplates and intends that each and all of
its parts and the consideration therefor shall be com-
mon each 1o the other and interdependent. Qn the
other hand, the contract is considered severable and
divisible when by its terms, nature, and purpose, it is
susceptible of division and apportionment.™) (internal
quotation marks and citation omitted). The same
principle applies where, as in the matter before the
Court of Appeals, the contract may consist of several
agreements. Ripley, 209 N Y. S.2d 289 171 N.E2d at
440 (“The circumstance that they are different docu-
menis does not necessarily mean that they do not form
a single contract (Crabiree v Slizabeth drden Sofes
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Corp, 305 WY, 48, 110 M.E2d 5573 but it does
indicate that they are separate unless the history and
subject matter shows them to be unified "*78 )54 The
Court ultimately concluded that the 1936 agreement
and other agreements were separate.

ENE In {rabiree, the Court of Appeals con-
sidered whether the statute of frauds was
satisfled if the agreement was conained in a
number of documents, some signed, some
unsigned. The Court adopted the rule “per-
mitting the signed and unsigned writings to
be read together. provided that they clearly
refer to the same subject matter or transac-

F931011 13123 The current case presents a varj-
ation nonetheless governed by the identical rule. Here,
the parties emtered inte a subsequent agreement that
purported {o wodify the Existing Lease and License.
“To determine whether a particular lease has been
modified by a subsequent agreement or, alternatively,
the subsequent agreement constitutes a separate con-
tract, courls must look at the substance of the lease
rather than at its form or title.” Copdiny Bres, 2009
WL 2868722 a1 *4 “{A] subsequent agresment, in
order to be a modification and deemed part of a single
contract, must do more than label itseif an amendment
or incorporate terms and provisions from the earifer
agreement: it must alter original serms and provisions
in the first agreement.” 5, . Nichods 120 B.R, a1 749.
Where a subsequent agreement modifies the terms of
an carlier agreement, “the lease and the modification
must be taken together and construed as one contract
in order to effect the intention of the parties.”” /d_at
748,

Skyline's concession that the Existing Lease and
License and the May 2005 Agreement are one
agreement for purposes of assumption essentially
concedes the same positfon on rescission. Although
Skyline tried to arviculate different tests for assump-
tion and rescission, the determination of whether
multiple agreesments are one contract or separate
agreements is determined in both cases in accordance
with the same staie law principles.

Even if Skyline had not conceded its position, an
examination of the May 2005 Agreement and the
Existing Lease and License demonstrates that they are
indivisible. At the outset, the May 2005 Agreement
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expressly canceled portions of the 1996 License
Maodification. Paragraph 7(e} of the former stated:
“The provisions of paragraphs A, B(i), DL E, and G of
Section 1 (Ticket Sales) of the License Modification
Agreement dated March 1996 shall be of no further
force and effect.” It also modified the rent provisions
under the Existing fLease, stating that “{z]ll amounts
payable under this Agreement by NYSR and its em-
plovees shall be due as additional rent under the
Lease.”

In addition, other provisions of the May 2005
Agreement altered the parties’ rights under the Exist-
ing Lease and License without specifically refermring to
the carlier agreements. The May 2005 Agresment
wove all modifications into the text of the Existing
Lease and License:

Each of the Lease and the License remains in ef-
fect in accord with its terms without waiver, except
that any term thereof shall be deemed to be modified
hereby 1o the extent required to cause all the terms
of this Agreement to be given fuli effect, so that any
term in the Lease or the License which specificaily
contradicts a term of this Agreement shall be
deemed of no further effect. Each term herein shall
be incorporated into the covenants and conditions of
the Lease (including, without limitation. Article 42
thereof regarding use) and the License.

(May 2005 Agreement at § 17.) ™2 For example,
Article 31 of the Original Lease *79 required ESB w0
“provide escalator or elevator service (o the demised
premises during the hours that Tenant is required to be
open for business under Article 44D The Qriginal
Lease did not designate any particular escalator, and
access to the West Escalators became 2 battleground.
The May 2005 Agreement modified the Original
Lease, stating that Debtor “shall have access to its
teased premises {"NYSR Premises™ from the Building
lobby {the “*Lobby’) throngh the escalators focated in
the west corridor of the Lobby (the *West Escalators’},
as a means of access referenced under the Lease”™
{(May 2005 Agreement a1 9 1.)

FNG, The May 2003 Agreement, at 1, in-
corporates the terms used in the Existing
Lease and License, and recognizes its con-
tinuing force and effect;

Unless otherwise defined herein, terins are
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used as defined in the Partfes’ () February
28, 1993 Lease, as amended and modified
by amendments and modifications dated
February 8, 1994, March 1996, and De-
cember 30, 1999 (as so amended and
modified, the “Lease™), and (b) February
26, 1993 License Agreement, as amended
and modified by amendments and modi-
fications dated March 1996 and December
30, 1999 (as so amended and modified. the
“License™). Those agreements remain in
full legal force and cffect subject 1o the
following.

Article 44{B}(1)(k) of the Original Lease required
Skyline to imprint its tickets with the statement that it
was not affiliated with ESB, and Articie 44(E) further
stated, fwrer alfa, that Skyline could not use ESBs
name in connection with the promotion of its business
without ESB's prior written consent. ESB agreed that
it would not unreasonably withhold #ts consent for
first class dignified advertisements that did not detract
from or impair the dignity, image or reputation of the
Building. Under paragraph 9 of the May 2005
Agreement, Skyline acknowledged that the Building
design was a trademark and “Empire State Building”
was a trade name, both owned by ESBE. ESB agreed to
aitow Skyline to distribute its existing stock of pro-
motionzl materials, but required the rew promotional
materials to include the disclaimer “New York
SkyRide Theater is an independent business and is not
affiliated with the owner of the Empire State Building
or the QObservatory at the top of the Empire State
Building.”

Article 4 of the 1996 License Modification re-
guired Skyline representatives to wear “dignified
business apparel reasonably designated by Licensor,
fe., suit and tie for men and a suit or dress for women,
and shall in no event wear jeans, sneakers or t-shirts.”
Paragraph 7(d) of the May 2005 Amendment stared
that Skyline's representatives

must be in dress code of tie plus jacket or sweat-
er-vest with SkyRide badgeflogo, effective within
thirty {30} days of the date on which a dress code of
a tie plus jacket or sweater-vest is implemented by
ESBC for Visitor Center employees (it being agreed
that prior to such date such dress code for NYSR
employees and representatives shall be dark siacks
or skirts and collared shirts). NYSR shall maintain
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within its sole discretion the color of the uniform as
well as the design and color of SkyRide badge/iogo,
so long as the SkyRide color and badge/logo are
readily distinguishable from the ESBC color and
badge/logo.

in addition, while Article 4 of the 1996 License
Modification allowed Skyline to place three repre-
sentatives in the Observatory Ticket Office, paragraph
7{d} of the May 2003 Agreement limited Skyline to
not more than two represeniatives in the pre-security
waiting area and not more than two others in the Vis-
itor Center box office area, “all subject 0 direction
from Observatory staff to assure that such employees
or representatives do not impede *80 good order and
traffic flow in the Observatory line.”

While the May 2003 Agreement expressly or
implicitly modified and even canceled provisions in
the Existing Lease and License, there is a2 more basic
reason for concluding that it cannot be separated from
the Existing Lease and License; the May 2003
Agreemerdt cannot “stand or fall by itsell” Riplev. 209
NY.S24 289, 171 MEZd ar 445, This is not a case
where the subsequent agreement granted a tenant
additional space t0 occupy, and arguably, cowld exist
independently from an carfier lease that covered dif-
ferent space. The May 20035 Amendment did not grant
Skyline an independent right to cecupy space in the
Building or operate the Anraction. Those rights were
derived from the Existing Lease and License. In ad-
dition to what has already been described, the May
2005 Agreement covered the sale of Combination
Tickets to the Observatory and the Aaraction, {§ 2),
the use of restrooms, (§ 3}, the payment of Access and
Security Fees, {¥ 4), reimbursement of security costs,
(% 33, and signage. {§ 10.} If there were no Existing
Lease and License, these provisions would be mean-
ingless, and could not stand alone. Accordingly, the
May 20035 Agreement is indivisible from the Existing
Lease and License, and Skyline cannot rescind it
without also rescinding the Existing Lease and Li-
cense. As Skyline does not seek 10 rescind the Existing
Lease and License, its rescission ¢laim falls on this
ground alone.

2. The Assumption of the May 2005 Agreement
[13] At the same approximate thne that the parties
were briefing the motions, Skyline moved to assume
its agreements with the ESB Parties, & motion that
ultmately included the May 2005 Agreement. Fol-
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lowing an evidentiary hearing, the Court granted the
motion. At the Courts request, the parties briefed the
issue of whether the assumption of the May 2003
Agresiment cut off Skylines vight to rescind 1. The
Court concludes that it did.

{147 As noted earlier, rescission is a remedy that
permils a party 10 avoid a voidable transaction. The
party may nonetheless elect fo ratify or affinn the
wansaction, although the ratifying act may not be
intentional. Ratification or affirmance will occur
whenever the party has reason to know of the ground
for avoidance {e.g., fraud, mistake) but “manifests o
the other party his intention to affirm it or acts with
respect 1o anvihing that he has received in a manner
(SECONDY OF CONTRACTS § 380{2Y at 334, ac-
cord Bengie Arabe ei Internationale Dilnmvestissenrent
v, Marviand Notd Band 850 F Supp. 1198 1212413
(S.ONCY, 1994y (“[Hnientional acts, performed in
recognition of a contract as valid, result in a ratifica-
tion of a previously voidable coniract and bar rescis-
sion.™) {internal quotation marks and citation omitted),
affid, 37 F.3d 146 (24 Cir. 1995 RESTATEMENT
(SECONDYOF CONTRACTS ¥ 380{2) cmta, at 234
{*“A party who has the power of avoidance may lose it
by action that manifests a willingness to go on with the
contract.” ).

(LS 1THH18] Skyline made and prosecuted its
assumption motion at the same time as its rescission
claim, so it knew the facts surrounding its right to
rescind. The question posed is whether the assumption
of the May 2005 Agreement constituted a ratification
or affirmance under state law. Under section 363 of
the Bankruptey Code, a debtor may assume or reject
an executory contract or unexpired lease. The deciston
is forward looking, and does not affect the rights and
obligations that have already accrued; “the issue of
affirmance or rejection relates only to those *81 as-
pects of the contract which remained unfulfilled as of
the date the petition was filed.” Defivghifd Music, Lid
¥, davfor fIn re Taviorh 9313 F2d 163, 106 (3d
Cir. 19900, “Assumption is in effect a decision to con-
tinue performance. It requires the debtor to cure most
defaults and conmtinuas the parties rights to future

Trerfic Co, 324 F.3d 373, 378 (24 Cir.2008). Rejec-
tion. on the other hand, “is In effect a decision o
breach the confract or lease.” /4, Rejection is not the
equivalent of rescission because rejection is not an
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avoiding power. /i re Sevmonr, 144 BR324,
{Bankr.D.Kan 1992)

119} Research has not disclosed any case that
addressed whether assumption forecioses rescission.
This may be because a debtor who wishes to pursue a
cause of action to rescind a centract should “obviously
not assume .7 [nre 4, Tarricone, fne. 70 B R, 464,
466 (Bankr.S.D.N Y 19870 Instead, a debtor with the
power to rescind an uneconomical or cnerous contract
should simply reject i, If the non-debtor party there-
after asserts a rejection damage claim, the debtor can
assert the right to rescind as an equitable defense. See
Mercariife & General Relnsurance Co.. ple v, Coli-
nigd Asswropee Co, 82 N.Y.2d 248 604 N.Y.S.24d
497 624 N .24 629 630 {1993). Furthermore, the
debtor can sue the nom-debtor party for damages
caused by the actions that also provide a basis for
rescission.

{207 Here, Skyline took the unusual route of as-
swming 3 contract it was seeking {0 rescind. At the
recent oral argument, it supgested that it had no
choice; it maintained that the May 2005 Agreement
and the Existing Lease and License were an indivisible
contract for purposes of assumption but not rescission.
As discussed above, this was wrong because the tests
are the same. Whatever the reason, the assumption
manifesied Skyline’s recognition that the May 2005
Agreement was valid and its decision to continue to
perform under it These actions constituted a ratifica-
tion under state law. Indeed, Skyline continues o
receive the benefit of the performance that ESB is
required to render including the use of the West Es-
calator and the right of Skyline patrons 10 merge into
the Observatory line. =¥
i Skyline bas sccepted these and other
benefits granted by the May 20603 Agreement
since it was signed. Skyline first asserted a
rescission ¢laim in its amended complaint,
dated September 19, 2008, and only after
ESB served #t with a Notice to Cure. Even
then, Skyline only sought to rescind the Ac-
cess and Security Fees and not the entire May
2005 Agreement. The acceptance of benefits
under a contract after discovering grounds to
rescind constitutes an affirmance of the con-
tract and bars the rescission claim. Hangzhou
Sik foporr, 2062 W1 2031591 gt 24 (*[Thhe
acceptance of benefits under a contract sub-
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sequent 1o the discovery of fraud constitutes
affirmance of the contract, and, therefore,
acts as g bar [0 sltempls by the defrauded
party to rescind the contract™). Skyline's
acceptance of benefits after learning of the
grounds for rescission (the continuing “reign
of terror’”™) supplies an additionai reason to
conclude that it ratified the May 2003
Agreement.

Skyline nevertheless argues that under (rion
fofures Corp, v Showtime Networks Ine, (I re
Orion Pictures Corp, 4 T34 1095 (3d O, 1991
cert. dismissed, 311 VL8, 10246, 1314 8¢ 1418, 128
LEd2d 88 ¢1994) and its progeny, the assumption
cannot bar the rescission clabm. In Orion, the debrtor
had entered into a pre-petition contract with Show-
time. Showtime contended that Orion had breached
the agreement and could not assume it Orion moved
to assume the contract and simultaneously com-
menced an adversary proceeding against Showtime
claimuing snticipatory breach. The bankruptcy court
tried the 82 breach issue in connection with the as-
sumption motion. Finding no breach, it authorized
assumplion and dismissed the related adversary pro-
ceeding as moot. The District Court affirmed.

Reversing the lower courts, the Second Circuit
explained that the bankrupicy court had “erred be-
cause it misapprehended the fundamental nature and
purpose of the motion to assume.” /d,_at 1098, A mo-
tion to assume a contract is summary, and should be
efficient and swift, /d. It is not the time for prolonged
discovery or a lengthy trial involving disputed issues.
Id a1 109899, Secuion 365 did not authorize the
bankruptcy court o resolve questions invelving the
validity of comraets in the context of assumption
motions. [ at 1899, Instead, the bankruptey court
should exercise its business judgment like any other
businessman who lacks the ability o resolve disputed
issues, /d. Furthermore, its assumption decision is not
a “formal ruling on the underlying disputed issues, and
thus will receive no collateral estoppel effect.” /g,

Citing Orinn as well as this Court’s subseguent
decision in fir re 671 Siveh Avenye Corn, 191 BRL
295 (Banke.8 D N.Y.1998), Skyline contends that tiw
assumption decision has no preclusive effect, and
cannot foreclose the rescission claim. The argument
misunderstands the issue raised by its act of assump-
tion. The Court never suggested and ESB never ar-
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gued that the Court made factual determinations in the
course of the assumption motion that undercut the
rescission claim. In other words, the findings made in
connection with the assumption motion do not collat-
erally estop Skyline from arguing that it was de-
frauded by ESB, that the consideration for the May
2005 Agresment failed or that ESB committed sub-
stantial breaches of the May 2003 Agreement. [ndeed,
Skyline is stil} free to pursue damage claims on ac-
count of any wrongdoing by ESB. Instead, Skyline's
assumpiion of the May 2005 Agreement constituted
an act of ratification without regard to the underlying
merits of its rescission claim. Neither Qrign nor any
other case has decided this issue, undoubtedly for the
reason articulated by Bankruptey Judge Schwartzberg
in Tarricong: a debtor who wishes to pursue a cause of
action to rescind a contract should “obvicusly not
assume it.” There are no cases because except for
Skyling, no debtor would attempt to assume a contract
it was seeking to rescind--it would just reject the
COnTacL

Accordingly, the Court concludes that Skyline's
assumption of the May 2005 Agreement at a time
when it knew of the facts that formed the basis of its
rescission claim constitutes a ratification of the May
2003 Agreement that bars the rescission claim.

3. The Dismissal With Prejudice

{211 After ESB changed the direction of the West
Escalators, Skyline commenced a lawsuit, The gra-
vamen of the action was that ESB had violated Sky-
line's rights under the Lease and at common law by
blocking access to its premises via the West Escalator.
Its state court complamt, (Nisinr Affidovir, Ex. M),
asseried five claims for relief. First, Skyline sought,
imtgr alia. a declaration that it had a right ander its
Lease and at common law to use the West Escalators
to access its premises. {/d at §9 32-38.) Second, it
sought preliminary and permanent injunctive relief
preventing ESB from blocking access to its premises
by way of the West Escalators. (/¢ at 99 39-43.)
Third, it sought injunctive relief relating to the re-
moval of certain signage. {(/d. at 1§ 44-48.) Fourth, it
sought money damages based upon the breach of
Article 7 of the Lease and its common law righis
relating to the *83 use of the West Escalators and the
removal of its signage. (/d, at § § 49-55.) Fifth, Sky-
line seught money damages based upon the alleged
breach of Articles 31 and 62 of the Lease and its
common faw rights relating o the use of the West

Escalators. (/4. at 1% 56-63.) The May 2005 Agree-
ment settied that action as well as other disputes, and
in accordance with paragraph 13 of the May 2003
Agreement, the parties executed a stipulation stating
that the state court “action is discontinued in its en-
tirety with prejudice.” (Misim Affidovir, Ex. B

[221(23724] “Under applicable law, a discontin-
uance with prejudice is deemed a final adjudication on
the merits for res fudicata purposes on the claims
asserted or which could have been assered in the
suit.” N8N Brogdeosting, fnc. v, Sheridon Broad-
cagting Netwerks Tno, 103 F3d 72,7824 Cin 1997y
accord Somuels v. Northern Telzcon, Ipc 932 F.2d
834, 8§56 (2d Cir. 1991 {A stipulation dismissing an
action with prejudice can have the preclusive effect of
res judicara); Nemaizer v Baker 793 F.24 38 60128
Cir 19861 (CA dismissal with prejudice has the effect
of a final adjudication on the meris favorable 10 de-
fendant and bars future suits brought by plainti{f upon
the same cause of action.™). Res judicato bars subse-
quent claims arising under same transaction “even if
based upon different theories or if seeking a different
remedy.” Q'Brien v. Cine of Svracnse, 34 N.Y.2d 353,
443 MNY.824 687, 429 NE32d 1158, 1139 (1981y
accord Nogtenbere v Wolher 983 Co. 160 A.D 2d
374, %4 NY.S2d 217 I8 (MY Ann.Div. 1990
Moreover, a party may not seek reliel from a stipula-
tion in a court other than where it was originzlly en-
ered. See Lalipna v, Copital Cities 7ARC, Inc, 245
AD2d 73, 663 NY.S2d 414 1]
(N App.Div. 19977 (refusing to permit collateral
attack on stipulation of dismissal with prejudice en-
tered in federal court}.

2512611273 Skyline concedes that [ cannot va-
cate the state court stipulation of discontinuance with
prejudice; only the state court can. Instead, Skyline
argues that | should varrowly interpret the *‘with
prejudice™ language in the stipulation, and at most,
limit it to damage claims arising from the closure of
the West Escalators. (Supplemental Brief in Support of
Debror's Summary Judgment Meotion, dated May 6,
2010, at 13-14 {(ECF Doc. # 41).) It is true that “the
language ‘with prejudice” s narrowly interpreted
when the interests of justice. or the particular equities
involved, warrant such an approach.” Delishy’s Dy
Cleangrs, fne v, ¥V L Jericho Dy Clegners, Ine, 203
Afxad 322 610 NYSRId 302 33
O App. Div, 1994 accord Pawline Lake Properiy
Cheners dAdysn, Ine ¥, Grefner, 72 AD.3d 665, 897

© 2012 Thomson Reuters, No Claim to Orig. LIS Gov, Works.



432 B.R. 66, 33 Bankr.Cr.Dec. 83
{Cite as: 432 B.R. 66)

MNY.S2d 739, 732 (NY.App Div20i0). Neverthe-
tess, the meaning of the “with prejudice” language is
subject to the usual rules of contract interpretation
through which the Court gives effect to the intention
of the parties. Braederr v, Tricom Business Susiems,
ing, 244 FSunp.2d 3. 14 (NDN.Y.2003) (declining
10 afford res fudicara effect to a stipulation of dis-
missal with prejudice where there was “little question™
that the parties intended to continue to press their
clatms against each other); ™ Maner of Hortony
Esrate, 5] ADNZd 836, 379 MY S2d 369, 87
.Y App2iv.1970) ("Where & stipulation does not
represent the intent of the parties,*84 the remedy of
the aggrieved party Is 1o move in the court wherein it
was entered to vacate i) Nevertheless, the use of
“with prejudice” raises the presumption that the par-
ties intended to give the stipulation res judicara effect
in a subsequent action on the same cause of action. See
Siagleron Memr, Ilnc v, Compers, 343 A D24 213,
GIZ MY S2d 381 384 n L INY Apn. Div.1998).

FMii, Bregden included language, which
Skyline cited, indicating that a court may
“disregard” a stipulation of dismissal with
prejudice where the interests of justice so
require. 244 F Supp. at 14, [ do not read this
to mean that a court should, contrary 1o the
parties’ Intent, disregard a stipulation of
dismissal “with prejudice™ in the interests of
justice.

The parties’ stipulation of discontinuance with
prejudice is unambiguous and straightforward, dis-
missing the entire state court action. This included the
ciaim for a declaratory judgment that the Original
Lease and the common law gave Skyline the right of
ingress 1o and egress from its premises via the West
Escalator. Skyline has not offered any evidence to
overcome the presumption that the parties intended
the stipulation to have res judicata effect. There is
certainly no basis in the language of the stipulation or
in any other submission to conclude that the parties
intended 1o limil the “with prejudice™ language to the
damage claims asserted in the fourth and fifth causes
of action.

{28] Because the Court cannot vacate the stipula-
tion which it is inextricably intertwined with the May
2003 Agreement, the Court cannot rescind the May
2005 Agreement and return the parties to the Starus

g0 2 In fact, the rescission of the May 2005

Agreement would have a Draconian effect on Skyline.
The state conrt stipulation bars any claim that Skyline
had 2 contractual or common law right to use the West
Escalators to access its premises. if the May 2003
Agreement, which iz the only source of the right to use
the West Esoalators, is rescinded, Skyline will he
barred from using the West Escalators,

FM12. Ordinarily, this would not necessarily
be fatal. Skyline might be able to return t0
state court and vacate the stipulation of dis-
continuance. Under the circumstances,
however, this would be a futile exercise. The
Court has aiready decided that Skyline can-
not rescind the May 2005 Agreement be-
cause it is indivisible from the Existing Lease
and License and because Skyling has as-
sumed the May 2005 Agreement. The latter
grants the very tights that Skyline sought to
vindicate in the state court action. Hence, it
would serve no purpose to vacate the stale
court stipulation in order to litigate whether
the Original Lease and the common law gramt
the same rights as the May 2003 Agreement.

Accardingly, the Court concludes that the rescis-
sion claim is barred as a matter of law, and Skyline is
entitled to summary judgment dismissing the Third
Claim for Refief 1o the extent that it asseris a cause of
action to rescind the May 2005 Agreement. In light of
this determination, it is unnecessary to consider the
other grounds asserted by ESB in support of its motion
for judgment on the pleadings or summary judgment
dismissing the rescission claim.

C. The Electricity Charges Claims
1. Introduction

Paragraph 42 of the Original Lease obligated
Skyline to pay electrical charges as additional rent.
The amount of the additional rent, or Electrical Rent
inclusion Factor (“ERIF™), was initially set at $2.75
per rentable square foot, but a footnote to Paragraph
43 stated that “the ERIF based on the survey initially
made hereunder of Tenant's electricity consumption
after it opens for business in the demised premises will
be substantially higher then the $2.88 being so paid
prior to said survey.” The main paragraph explained
that the ERIF
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has been partially based upon an estimate of the
Lessee’s connected electrical load, which shali be
deemed to be the demand (KW), and hours of use
thereof, which shall be deemed to be the energy
{(KWH), for ordinary lighting and light office
equipment and the operation of *85 the usual small
business machines, including Xerox or other copy-
ing machines {such lighting and equipment are
hereinafter calied “Ordinary Equipment™) during
ordinary business hours {“ordinary business hours”
shail be deemed to mean 50 hours per week), with
Lessor providing an average connected load of 4 142
watts of electricity for all purposes per rentable
square foot. Any installation and use of equipment
other than Ordimary Equipment and/or connected
load and/or any energy usage by Lessee In excess of
the foregoing shail result in adjusiment of the ERIF
as hereinafter provided.

The ERIF was subject to adjustment, inter alia,
based upon the results of future electrical surveys
conducted by ESB. Paragraph 42 provided:

Lessor's electrical consultant may from time to time
make surveys in the demised premises of the elec-
trical equipment and fixtures and the use of the
current, (i) If any such survey shall reflect 2 con-
nected toad in the demised premises in excess of 4
172 watts of electricity for ali purposes per rentabie
square foot and/or energy usage in cxcess of ordi-
nary business hours {each such excess is hereinafter
called “excess electricity™), then the connected load
andfor the hours of use portion{s) of the then exist-
ing ERJF shall be inereased by an amount which is
equal to a fraction of the then existing ERIF, the
numerator of which is the excess electricity {i.e.
excess connected load and/or excess usage) and the
denominator of which is the connected load andior
the energy usage which was the basis for the com-
putation of the then existing ERIF.

if Skytine disputed the results of the electrical
survey and resulting ERIF, paragraph 42{C) estab-
lished a procedure for resolving those disputes:

The determination by Lessor's electrical consultant
shall be binding and conclusive on Lessor and on
Lessee from and after the delivery of coples of such
determinations to Lessor and Lessee, unless within
fificen {13) days after delivery thereof, Lessee dis-
putes such determination. If Lessee so disputes the

determination, it shall, at its own expense, obtain
from a reputable, independent electrical consuftant
its own determinations.... Lessee's consultant and
Lessor's consultant then shall seek to agree. If they
canmot agree within thimy (30) days they shall
choose a third reputable electrical consuliant ... to
make similar determinations which shall be con-
trolling.

1. The Eleventh Claim for Relief

{291 The Eleventh Claim for Relief seeks specific
performance of the dispute resolution procedure in
paragraph 42. Skylme alleges that the Original Lease
required it to pay an ERIF of 32.88 per rentable square
foot, (SAC at § 172), and any increase had to be based
upon the determination of a qualified electrical con-
sultant hired by ESB. (/4 at ¥4 173.) ESB increased the
ERIF 10 §3.45 per rentable square foot, but ignored
repeated requests for the documentation relating to the
consultant’s determination, (/4 at 7 174.) In addition,
Skyline invoked the dispute reselution proce-
dure—the audit process-~under Paragraph 42, but
ESB ignored Skyline's demand. (/d at § 177.)

The Eleventh Claim for relicf appears 1o relate w
a survey dated January 4, 2008 by ESB's electrical
consultant, Electrical Meter Co. (See Certification of
Charles 4. Stewart, 11 isr Opposition to Motior for
Summary Judgment, dated July 23, 2009, Ex. O (ECF
Dac. # 26).) This, however, is not free from doubt. The
parties’ submissions also discussed a retroactive in-
crease® 86 imposed at the end of 2007 resulting from
previous billing errors that may or may not refate o
the 53.43 increase.

Furthermore, ESB’s proof did not claniy the rec-
ord. It cited to the deposition testimony of Skyline's
controller, Donald Bernkopt, {(see Nisim fidavir, Ex.
7}, 10 show that Skyline always received the back up
for the electrical charges, hired a consultant in January
2008 who thought the electrical detenminations that
ESB had billed were probably correct, and Skyline
never invoked the dispute resolution process. (See
Statement of Undisputed Facts, dated July 17,2009, &
19 87-89, 91-94 (ECF Doc. # 14)) It Is unclear,
however, from an examination of the cited festimony
whether all of the questions and answers related to the
$3.45 increase. In particular, Bernkopf was questioned
about specific docwments that were either not pro-
vided to the Court or were not identified suffictently at
the deposition to allow the Court to locate them if they
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are already part of the record. As ESB has failed to
show that it is entitled to judgment as a matter of law,
the motion for summary judgmemnt dismissing the
Eleventh Claim for Relief is denied.

3. The Twelith Claim for Relief

The Twelfth Claim for Relief in Skyling's Second
Amended Complaint seeks declaratory and monetary
relief, again relating to the electricity charges imposed
by ESB. First, Skyline contends that ESB violated
public policy and was unjustly enriched by reselling
the electricity it bought from Can Edison to s tenants
at a profit. (SAC at §§ 187, 189.) Second, Skyline
argues that ESB over billed Skyline for electricity
usage that exceeded its approximate actual usage and
received excessive cost of living adjustments based on
the excessive electricity charges. {/d at §§ 191-92)

ESB moved to dismiss, making two arguments.
First, Skyline's quasi-contractual claim for unjust
enrichment was barred by the existence of the Original
Lease, Second, Skyline's anti-prefiting claim has been
rejected by the New York courts. In response, Skyline
filed a Third Amended Complaint that converted the
unjust enrichment portion of the old Twelfth Claim
into a claim for breach of contract. This mooted ESB's
first argument, but the Third Amended Complaint did
not affect the anti-profiting claim,

1301 As discussed earlier, the elecirical charges
payable by Skylinc are governed by paragraph 42 of
the Lease. The Lease includes a base charge subject to
increase if a survey reflects either a “connected load ...
in excess of 4 1/2 watts of electricity for all purposes
per rentabie square foot andfor energy usage in excess
of ordinary business hours.™ The ERIF is also subject
1o increases resuiting from cost of living adiustments
under paragraph 46, The Lease dogs not key the ERIF
te the amount that ESB payvs Con Edison for the efec-
ricity, and does not prevent ESB from charging its
ienanis more than it pays.

The terms of the Lease foreclose the anti-profiting
argument; the sole guestion is a contractual one—did
E£5B compute the ERIF in accordance with the Lease.
docurare Copy Service of Am., {no v Fisk Building
devocs, LLC, Index Neo. (0180248, 2009 Wi
1501179 (9.Y. Sup.Cr May 12, 200917 s directly
on point. There, the tenants in 250 West 57th Street
commenced a litigation challenging the method of
computing the ERIF, which, as here, was governed by

Page 20

a lengthy provision of the parties leases. The plaintiffs
alleged, frter olia, that the charges were onerous,
unconscionable and against public *87 policy because
they allowed the landlerd to charge additional rent that
excecded its cost for utility service, and allowed it 1o
earn a profit from the resale of slectricity to the ten-
ans, See id at 2, 7.

EM13. A copy of the decision is aitached to
the Nisim Affidavit as Exhibit GG.

The New York Supreme Court dismissed the
claim. Noting that the plaintiffs did not allege that the
iandlord had failed 1o charge for electrical service in
accordance with the terms of their leases, id a1 5, the
court concluded:

The claim that the enforcement of the Lease provi-
sions as to the electricity adjustment viclates public
policy is belied by the Court of Appeals decision in
Genree Backer Mer Corp. v Acmre Quiltine Co.
{46 NY . 2d ar 218 413 MY 824 135 385 N.E.2d
1062 [MSignificantly, the lease contains no re-
guirernent that rent escalations be measured by ac-
wai costs as apposed ¢ the common indusry-wide
criterion chosen by the parties here.”] ).... Indeed,
the public policy in New Yeork is to respect negoti-
ated commercial leases (see Hoh: Props. v. Cole
FProds, 87 N.Y. 24 130, 134 {19951 4

a7,

Accurate Copy Service was recently affirmed by
the Appeliate Division, First Depariment. Agcurare
Copyv Service of Apn, fne v, Fisk Building Assocs,
LLC 72 AD3d 436, 899 NY 524 137
(N App.Div. 2010 Echoing the reasoning of the
trial court, the appeliate cowrt ruled:

Plaintiffs' policy-based arguments are also una-
vailing, as the public policy in New York is to re-
spect negotiated commercial leases (see eg Holy
Props v, Cole Prods, 3TN.Y.26 130, 133134, 637
MY.S2d 0nd 661 N.E2d 634 (199510, "[A] lease
is subject to the rules of construction applicable to
any other agreement” and “[olnce a confract is
made, only in unusual circumstances will a court
reiieve the parties of the duty of abiding by "
{George Backer Mo Carp. v deme Ouiliing Ca.,
46 MY 2 211 217 218 413 MNY.§.ad
N.EZ2d 1062 {19781,

135, 383
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[ at 139-60,

Furthermore, the only case cited by Skyline ac-
wally supports ESB's position. In Compron Adveriis-
ing, fne v Madican-39th Srreer Corp 91 Misc 2d
768, 3UR N.Y.5.2d 607 (NY.Sep i9IN, affd 63
ADZd 942, 407 N.Y 5.3 436 (N.Y.App.Div. 19783,
the iandlord agreed 1o supply electricity o the tenant
under an electricity rider, and the tenant agreed 10 pay
for the electricity as additional rent. The rider set a
base rent, and authorized changes in the electricity
charges based upon changes in the amount that Con
Edison charged the landlord or upon the results of
surveys similar to the type mentioned in paragraph 42
After the landiord increased the electricity charge, the
tenant brougit the lawsuit alleging, fnrer afia, that the
rider zliowed the landlord to profit from the resale of
electricity in violation of New York public policy.

The tenant's public policy argument was based on
the andlord's alleged violation of  Con Edison tariff
authorized and approved by 2 1951 New York Public
Service Commission (“PSC™) regulation. The tariff
allowed the landlord to redisiribute electricity to its
enams, but prohibited the resale or special charge (or
the metering or sub-metering) of any electricity so
distributed. Jd_at 609, The purpose of the tariff was o
end the prior practice of sub-metering and reselling
electric current for a profit. fd

Despite the tariff and its purpose, the court con-
cluded that a scparate rent inclusion clause was not
illegal. Although the tariff prohibited measurement of
any type as the basis for the electricity charge:

*88 {I]t is zqually clear that the PSC order and Con.
Ed. tariff do not prohibit rent inclusion when the
tandlord provides such service. Patently the fand-
tord must use some method of measurement and
computation in fixing the charge to tenant to be in-
cluded in the rent. Tenant contends that any method
of rent inclusion which separates the charge for
electricity from the rest of the rent and provides for
its escalation or reduction depending upon increased
or decreased use and increased or decreased rates by
Con. Ed. to the lzndiord violates the PSC order.
However, this ignores reality....

... Since there is no certain way to aveid landlord
profit or foss on electricity without direct metering
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and the PRC has not seen fit to require direct me-
tering in cases such as that at bar, it must be con-
cluded that the procedure adopied by the landlord
here is not illegal and does not violate the PSC
regulation and order and the Con. Ed. tariff. The
mere fact that a profit was made in this case is noi
dispositive of the question of illegality. Determina-
tion as to whether & procedure is iliegal does not
turn on whether 2 profit is made.

fd at 611,

Skyline's anti-profiting argument lacks merit, and
must be rejected as a matter of law. The dispute re-
lating w0 the amount of electrical charges is a can-
tractual one, and the public policy of New York will
be served by enforcing the parties bargain, Accord-
ingly, the portion of the Twelfth Claim for Relief {in
the SAC as well as the Third Amended Compiaint)
that asserts an anti-profiting clabm is dismissed with
prejudice, but without prejudice to any contract claim
that ESB computed or charged for electricity service
in breach of the parties agreements.

4.8kylines Motion for Summary Judgment

[31] The final issue concerns Skyline's motion for
partial summary judgment. It secks a determination
that the method of computing the ERIF under para-
graph 42 is ambiguous. According to Skyline, the
electricity charges should bz based on acwal con-
sumption or estimated actual electrical consumption
while ESB maintains that it should be based on Sky-
ling’s capacity for consumption. Skyline daes not seek
any other relief.

[33] Skyline's motion is improper, Rule 36 allows
a party to move “for summary judgment on all or part
of the claim” asserted by or against the party. “The
plain language of Federal Rule of Civii Procedure 56
indicates that it is not appropriate 10 use summary
Judgment as a vehicle for fragmented adjudication of
non-determinative izsues” SEC v Thrusher, 152

Lexingron Corp., No. 97 Civ, 7010CF, 2009 WL
413608, at T 3 (5. DNY. Feb 13, 2009 (“In general, it
is not appropriate fo use summary judgment as a ve-
hicle for fragmented adjudication of
non-determinative issues because such motions waste
judicial resources.”™) (quoting Thrasher ), While par-
agraph 42 is clearly germane to the contract claim
relating to the appropriate elecivicity charges, Skyline

© 2012 Thomson Reuters. No Clalm to Orig. US Gov, Works.



Page 22

432 B.R. 66, 53 Bankr.Ct.Dec, 83
(Cite as: 432 B.R. 66)

is essentially asking for summary judgment that it
would be inappropriate to grant summary judgment on
that contract claim, Neither Skyline nor ESB have
made that metion, and consideration of Skyline's mo-
tion would waste judicial resources. Consequently, the
maotion is denied.

The parties are directed to settle a proposed order
consistent with this opinion, and contact chambers 1o
schedule a pre-*89 tial conference to consider further
proceedings.

Bkrtey. S.DNY.,2010.
In re New York Skyline, Inc,
432 B.R. 66, 53 Bankr.Ct.Dec. 85

END OF DOCUMENT
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