Westlaw,

Slip Copy, 2010 WL 3529237 (S.D.N.Y.)
(Cite as: 2010 WL 3529237 (S.D.N.Y.))

Only the Westlaw citation is currently available.

United Siates District Court,
5.D. New York.
NETWORK ENTERPRISES, INC., Plaintiff,
V.
REALITY RACING, INC,, Patrick Schaefer, Lee
Schaefer, & Craig Leitner, Defendants.
No. 0% Civ 4664(RJS).

Aug. 24 2010.

Willtamn B, Fleming and Sara J. Daugherty of Gage
Spencer & Fleming, New York, NY, for Plaintiff.

David 8. Tannenbaum and Jonathan Kotler of Stem
Tannenbaum & Bell, LLP, New York, NY, for De-
fendants,

MEMORANDUM AND ORDER
RICHARD J, SULLIVAN, District Judge.

*1 Plaintiff Network Enterprises, Inc. brings this
diversity action against Defendants Parrick Schae-
fer, Lee Schaefer, and Craig Leitner
(“Defendants™), seeking to hold them personally re-
sponsible under an alter ego theory for a default
judgment entered by this Court against Reality Ra-
cing, Inc, a corporation in which they hold stock
and for which they formerly served as officers and
directors, (Am.ComplYY 83-88.) Plaintiff specific-
aily alleges that Defendants dominated the corpora-
tion and uvsed their position to commit fraud by
selling media content and other assets owned by
Reality Racing to a corporate insider in order lo
avoid payment of & debt. (/& %% 85, 87.) Plaintiff
also makes common law claims under New York
law for unjust enrichment and fraudulent convey-
ance. {Jd 997, 1023

Before the Count is Defendants’ muotion to dismiss
the complaint pursuant to Federal Rule of Civil
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Procedure 12(hJ(6). For the reasons siated below,
the Court holds that Plaintiff has failed to state 2
claim for which relief may be granted. The motion
to dismiss is therefore granted in its entirety.

1. BACKGROUND

A, Facts 7

FNI, Plaintiff's factual allegations are as-
sumed to be true, and all reasonable infer-
ences are drawn in its favor., See In re Ades
& Berg Group lnvestors, 5350 F.3d 240,
243 n. 4 {2d Cir.2008).

Plaintitf is & Tennessee corporation and a division
of New York-based MTV Networks, itself a subsi-
diary of Viacom International, Inc. {/d § §) De-
fendants are shareholders and former officers and
directors of Reality Racing, 2 Nevada corporation
they created to launch a reality television show in
which amateur drivers compete for a place on a
professional racing team, ™ (4 9§ 11-13, 17;
Schaefer Aff,, Ex. C) Defendants Patrick Schaefer
and Craig Leitner are residents of Florida, and De-
fendant Lee Schaefer iz a residem of Kentucky.
(Am.Compl. 99 11-13)

FN2. The complaint identifies Reality Ra-
cing as a Florida corporation.
(Am.Compl¥ 2} The Stock Agreement in-
dicates that Reality Racing s in fact a
Nevada corporation. (Schaefer Aff, Ex. C.)

1. The Time Buy Agrecment

Reality Racing, acting through an agent, signed a
contract in 2006 to purchase air time from Plaintiff
for its reality television program. (7d. § 26.) Under
the terms of the Time Buy Agreement (the
“Agreement™), Reality Racing would supply thir-
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teen episodes to air on Plaimiff's Spike channel
between May and August of 2007 (J4 § 21.)
Plaintiff charged $100,000 per episode less a fifteen
percent  agency discount, for a fotal fee of
$1,105,000. (/4. §¥ 22, 23.) As part of the Agres-
ment, Reality Racing obtaimed the right to sell
twelve minutes of commercial advertising during
each hour-long apisode. {Jd % 24.}

The Agreement naturally included protections for
Plaintiff. Reality Racing stipulated that it would not
assign rights te the television program without writ-
ten permission from Plaimtiff. (/d . § 27.) Reality
Racing also agreed to pay damages if it breached
the coniract. (/4. § 26.) Plaintiff retained the right to
cancel the broadeast and substitute in other pro-
gramiming in the event of a breach. (/d § 23)
Plaintiff did not, however, secure an agreement that
Defendants would be personally liable for any dam-
ages incurred by Reality Racing. (See Schaefer
Aff, Ex. A)

*2 Of the thirteen episodes it promised, Reality Ra-
cing supplied seven. Plaimtiff aired those episodes
between May 19 and July 7, 20078%
{Am Compl 9% 29, 32 Reality Racing tendered
two payments totaling §340,000. an amount suffi-
cient to cover Plaintiffs fee for airing four epis-
odes. (/d 9§ 30 Reality Racing ceased making pay-
ments after July 11, 2007, and 1t also notiffed
Plaintiff that it would not provide a new episode for
the week of July 14, (/4 %9 31, 32} Plaintiff and
Reality Racing began negotiations around that time
in an attempt to cure the latter's breach of the
Agreement.

FN3. The complaint states that Plaintiff
broadcast the show on consecutive Sat-
urdays between May 19 and July 14, 2007,
with  the exception of Jume 23,
(AmComplYy 21, 290 Later portions of
the complaint clarify that Reality Racing
did not provide a new ecpisode for July 14,
2007, (1d %% 32, 34)
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2. The July Agresment

On or about July [0, 2007, Plaintiff and Reality Ra-
cing executed a new agreement (the “luly Agree-
ment”} in which Plaintiff agreed to air a repeat
episode on July 14 and Reality Racing pledged to
provide new programming thereafier. (/d §1 34,
35} Realiy Racing also agreed to remit the
$765.,000 it owed Plaintiff by July 31, (/4 $33) In
addition, Reality Racing “ratified and confirmed”
the provisions of the original Agreement and ac-
knowledged that they “remain in full force.” (/d. §
34 .y Defendant Patrick Schaefer signed the July
Agreement in his role as chief executive officer of
Reality Racing. (/d 9§ 36.) Once again, the July
Agreement did not provide that Defendants would
be personaily liable for any damages in the event of
a breach.

Reality Racing never complied with the terms of
the July Agreement. The company failed to pay its
outstanding debt to Plaintiff and to provide any new
episodes, thereby forcing Plaintiff to seek substitute
programming for the Spike channel. ({4 § 37) On
or sbout July 27, 2007, Plaintiffs in-house counsel
wrote a letter {o Reality Racing notifying the com-
pany that it was in breach of both the original
Agreement and the July Agreement. (/2 §38.)

3. Defendants’ Sale of Shares in Reality Racing

Defendants served as corporate officers and direct-
ors of Reality Racing, and they collectively owned
67 million shares of stock in the corporation. (Jd. §
44} On or about September 3, 2007, Defendants
sold 61 million of those shares to a Texas corpora-
tion called Sandler Communications (“Sandler™},
whose president had served as the investor relations
officer for Reality Racing. ™ (id Y 44, 47
Schaefer Aff, Ex. C.} Those shares ropresented
roughly thirty-sight percent of the [59,75%.286
shares of Reality Racing common stock issued and
cutstanding. {Schaefer Aff, Ex. C) At closing,
Sandler delivered $3000 in cash zlong with a
$50,000 promissery note to each of the three De-
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fendants, for a total purchase price of 3165000
{Am.CompLY 435.) As part of the Stock Purchase
Agreement (the “Stock Agreement™), Defendants
pledged that they would be “Hable to the Purchaser
[Sandler] for any maner ([iability) discovered after
closing that [Defendants} were aware of prior lo
closing but did not disclose to [Plurchaser.” (/4 §
49; Schaefer AT, Ex. C) Defendants continue to
own two miltion shares each of Reality Racing
stock. (Am .Compl. §44.}

FN4, September 5, 2007 is the sale date
noted on the Stock Purchase Agresment.
The complaint asserts that the sale date
was “[o]n or about October 1, 2007." (/d §
44.)

*3 Gabrie! Sandler, president of Sandier, joined
Reality Racing's board of directors as vice president
and secretary shortly before the stock sale. {fd §
523 Arcund the same time, Defendants resigned
their positions as corporate officers and directors.
{Schaefer Aff, Ex. C) In a news release issued on
or about October 2, 2007, Gabriel Sandler said he
organized the transition in response to “shareholder
activism.” {Am.Compl§ 553.) He also professed his
own “undying enthusiasm for the show's core
concept.” (id.}

On or about October 24, 2007, Plaintiff sent a letter
to Sandler seeking payment for the $765,000 debt
owed by Reality Racing, (/d ¥ 38.) According to
Plaintiff, Sandler has not paid any of the outstand-
ing debt. (/d §38.)

In November 2008, about a year after the stock
sale, Defendants organized a corporation called 3
Players Sports Group, Inc. {3 Players”) lo create
and promote a reality television show called
“Racer” that is similar in nature to “Reality Ra-
cing.” {ld T§ 59, 61.) A news release describes
“Racer” as a program that “combines two of the
most popular on-air entertainment concepts-auto ra-
cing and reality television.” {/d % 60.) Lee Schaefer
serves as chief executive officer of 3 Players, while
Patrick Schacfer serves as president and Craig Leit-
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ner serves as vice president and chief financial of-
ficer, (/d 763

B. Procedural History

Plaintiff filed the complaint against Sandler and
Defendants on May 18, 2009, (Doc. No. 1)
Plaintiff amended the complaint and added Reality
Racing as a Defendant on Auvgust 14, 2009, (Doc.
No. 13}

Neither Sandler nor Reality Racing answered the
complaint, and the Court entered an order on Octo-
ber 30, 2009 directing them to show cause why a
default judgment should not be entered agaimst
thern pursuant 3o Federal Rule of Civil Procedure
35(0)(2). {Doc. No. 22 .} They once again failsd to
respond, and on December 23, 2009, the Court
granted default judgment against cach of them in
the amount of $763,000, plus interest and costs, for
a tota} judgment each of $930,719.25. (Doc. No. 38.}

Defendants filed the instant motion on November
25, 2009 (Doc. No. 26), and the motion became
fully submitted on January 28, 2010, (Doc. No. 39.)

. LEGAL STANDARD

In deciding a motion to dismiss under Ruie 12(b)}{6)
, this Court must accept all well-pleaded allegations
comained in the complaint as true, and it must draw
all reasonable inferences in favor of the plaintiff.
mis See Bell Al Corp. v, Twombly, 530 US, 544,
355-36, 127 5.Ce. 1955, 167 L.Ed.2d 929 (2007}, A
plaintiff need not include “heightened fact pleading
aof specifics” to survive a Rule 12(b)6) motion, /d
at 570, but the “[flactual allegations must be
enough to raise a right to relief above the speculat-
ive level, on the assumption that all of the allega-
tions in the complaint are true.” Jd. at 5353 {citation
ominied). Therefore, this standard “demands more
than an unadorned, the-defend-
ant-uniawfully-harmed-me accusation.” Ashorafl v
ighal, <=~ U8, ===e, -—-, 129 3.C1. 1937, 1945 173
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L.Ed.2d 868 {2009).

FS, The Court declines Plaintiff’s request
to convert the motion to dismiss into a mo-
tion for summary judgment. In considering
the motion, the Court relied solely on the
facts alleged in the complaint, the Agree-
ment, the July Agreement, and the Stock
Agreement. All of these agreements were
incorporated by reference in the complaint
and, as such, were appropriate for the
Court 1o review in deciding 2 molion to
dismiss pursuant to Rule 1Z{bY6). See
Chambers v, Time #arner, fnc., 282 F.3d
147, 132-53 (2d Cir.2002).

*4 Ultimately, a plaintiff must allege “cnough facts
to state a claim to relief that is plausible on its
face.” Twombiy, 550 U 3. at 370, “A claim has fa-
cial plausibility when the plaintiff pleads factual
content that aflows the court to draw the reasonable
inference that the defendant is iable for the mis-
conduct alleged.” Jgbal, 129 5.Ct at 1949, By con-
trast, “[a] pleading that offers ‘labels and conclu-
sions’ or ‘a formulaic recitation of the elements of a
cause of action will not do.” MNor does a complaint
suffice if it tenders ‘naked assertion{s]” devoid of
‘further  factual enhancement.” * /4 {guoting
Twembly, 550 1S, al 355} (citations omitted). If a
plainziff “ha [s] not nudged [its] claims across the
line from conceivable to plausible, [its] complaint
must be dismissed.” Twombly, 550 U.8. at 570.

HI. DISCUSSION

Plaintiff alleges that Defendants are alter egos of
Reality Racing and seeks to hold them personally
tiable for the default judgment the Court entered
against the corporation on December 23, 2009
Plaintiff also brings claims under New York com-
mon law for unjust enrichment and fraudulent con-
vevance., For the reasons that follow, the Court
holds that Plaintiff has failed to state a claim for
which relief may be granted.
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A, Alter Ego Liability

Under New York law, the alter ego doctrine is not
recognized as an independent cause of action.™®
“The concept is equitable in nature and assumes
that the corporation #tself is liable for the obligation
sought to be imposed. Thus, an attempt of a third
party to pierce the corporate veil does not constitute
a cause of action independemt of that against the
corporation.” Morris v. N Y. State Dep't of Taxation
& Fin, 82 N.Y.2d 135, 141, 603 N.Y.S.2d 807, 623
N.E2d 1137 {1993y {ciation omitied). Accord-
ingly, 1o the extent Plaintiff attempts to allege alter
cge liability as an /ndependent cause of action, the
claim fails without any need for further analysis. (
See Am. Compl. 9§ 83-88 (stating that Plaintiff's
“fourth claim for relief” is “alier ego” liability).)

FNG. The Agreement contains & choice-
of-taw clause providing that “[ijhis agree-
ment shall be governed by New York law.”
{Schaefer Aff, Ex. A.) Although Defend-
ants were not partiss 1o the Agreement,
Plaintiff and Defendants both rely solely
on New York law in their moving papers.
Where the parties’ briefs assume that New
York law controls, such “implied consent”
is sufficient to establish cheice of law,
Nart Uritity Serv., Inc. v Tiffany & Co. .
Ne. 07 Civ. 3343(RJS), 2009 WL 755292,
at *6 o 6 (S.DNY. Mar20, 2009). Ac-
cordingly, the Court applies New York law,

As to whether Plaintiff can successfully pierce the
corporate veil in order to hold Defendants person-
ally liable for the default judgment against Reality
Racing, the case law is clear that Plaintiff faces a
“heavy burden” in seeking such relief. Whie v
Nat! Home Prot, inc, No, 09 Civ. 4070(SHS),
2010 WL 1706195, at *3 (S.DNY. Apr.2l, 2010)
{citation omitted). Courts applying New York law
are generally “reluctant to disregard the corporate
entity,” W, Wrigley Jr. Ca v, Waters, 890 F2d
394, 600 {2d Cir.1989), and Yowners are nommally
not Hable for the debts of the corporation,”™ Morris,
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B2 N.Y.2d at 140, 603 N.Y.5.2d 807, 623 N.E.2d
1157, Indeed, owners may incorporate “for the ex-
prass purpose” of Hmiting their Hability, /d.

MNevertheless, a court will pierce the corporate veil
if the “facts and equities” of a situation justify deo-
ing so. Morris, 82 NY.2d at 141, 803 NY.5.2d
807, 623 N.E.2d 1157, Generally, a plaintiff must
show that “{1} the owner exercised complete dom-
ination over the corporation with respect to the
transaction at issue, and {2) such domination was
used to commit & frand or wrong that injured the
party seeking to plerce the veil” MAG Poryfolic
Consultgn, GMBHA v, Merlin Biomed Group LLC,
268 F.3d 38, 63 (2d Cir.2001) (citations and quota-
tion marks omitted). To determine whether a de-
fendant “cxercised complete domination™ over a
corporation, a court must assess factors such as:

*5 (1) the absence of the formalities ... that are
part and parcel of the corporate existence, ie, is-
suance of stock, election of directors, keeping of
corporate records and the like, {2) inadequate
capitalization, (3} whether funds are put in and
taken out of the corporation for personal rather
than corporate  purposes, [4]  whether the
{allegedly dominating parties] deal with the dom-
inated corporation at arms length, {5} the pay-
ment or goarantee of debts of the dominated cor-
poration by [allegedly dominating parties}, and
[{#] whether the corporation in guestion had prop-
erty that was used by [the allegedly deminating
parties] as if it were its own.”

Whire, 2010 WL 1706193, at *4 {quoting Wm. Pas-
salacqua Builders, Inc. v. Resnick, 933 F.2d 131,
139 (2d Cir.1991)). Courts do not follow a “set
rule” for how many of these factors must be satis-
fied but will instead pierce the corporate veil when
necessary to “achieve an equitable result”™ Wrigley,
890 F.2d at 600-01.

If a plaintiff can establish that a defendant exer-
cised complete domination over the corporation, it
must then show that “this control was used lo com-
mit wreng, fraud, or the breach of a2 legal duty, or a
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dishonest and unjust act in contravention of
plaintiff's legal rights, and that the control and
breach of duty proximately caused the injury com-
plained of.™ Freeman v. Complex Computing Co.
119 F.3d 1044, 1053 (24 Cir 1997} {citation and in-
ternal quotation marks omitted).

With respect to the domination inquiry, Plaintiff
must allege facts that plausibly suggest Defendants
dominated Reality Racing when the company ex-
ecuted and then breached the Agreement and the
July Agreement, The Court considers not whether
Defendams exhibited behavior at any time that
might indicate domination and control, but whether
they exhibited such behavior “with respect to the
transaction at issue.” MAG Portfolio Consvlont,
268 F.3d at 63; see also Am. Protein Corp. v. A8
Folvo, 844 F.2d 56, 60 (2d Cir.1988) {emphasizing
that, to pierce the corporate veil, a court must ¢x-
amine domination and control “in respect to the
transaction attacked™) (citation omitted); Passalac-
gua, 933 F2d at 138 (clarifyiog that control must
be exercised “at the time of the transaction com-
plained of i order to pierce the corporate veil™)
{citation and guotation marks omitied}. The Agree-
ment and the July Agreement are the transactions
from which Plaintiff's injury arises, so they are the
transactions at issue in this case. Plaintiff, however,
has alleged no facts suggesting that Defendants
dominated Reality Racing with respect to these
agrecments

Rather, the complaint alieges, first, that Defendans,
as directors and “controlling”™ sharchoiders, fraudu-
fently sold rights, assets, and media confent to
Sandler in order to shirk payment of a debt owed o
Plamti{T, Second, it contends that Defendants dis-
played this domination by giving a personal guaran-
tee in the Stock Agrecment.

*6 Mone of these allegations supporis the inference
that Defendants were alter egos of Reality Racing.
First, there is little in the complaint to suggest that
Defendants were controlling shareholders of Real-
ity Racing, as they collectively owned roughly 40%
of the issued and outstanding shares of the com-
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pany. (Am.Compl¥ #4) Second, even if Defend-
ants could be deemed to have operated as con-
wroliing sharcholders, that fact alone is insufficient
to support the inference that Defendants were alter
cgos of Reality Racing. See Tyeoons Worldwide
Group (Thail ) Pub. Ca. v JBL Supply, Inc., No. 0§
Civ. 10391(RIH), 2010 WL 2463476, at *9
(S.DNY. June 16, 2010} {“The fact that Matza is
the majority sharcholder and an officer of JBL is
not, in itsell, a basis for piercing the corporate
veil™} {collecting cases); Belloma v. Pa Life Co.,
488 F.Supp. 744, 745 (S.D.N.Y.1988) (“Controf
through 100% stock ownership does not in itself
constitute a subsidiary the alter ego of the parent.™).
Third, the complaint alleges no facts to suggest the
absence of corporate formalities or that Defendants
appropriated the company's assets for personal uses
as if the property were their own. Fourth, Plaintiff s
allegations concemning the Stock Agreement have
no bearing whatsoever on Defendants’ personal li-
ability for the breach of the Agreement and the July
Agreement. To the contrary, the Stock Agreement
provides that Defendants were to be “Hable to
[Sandler] for any matter (lability) discovered after
closing that {they] were aware of prior 1o closing
but did not disclose™ {Am. Compl. § 49; Schaefer
AfL, Ex. C.) With this personal guarantee, Defend-
ants assumed liability to Sondler stemming from
Defendants’ nondisclosure or breach of fiduciary
duty to Sendler ¥ They did not agree, as a gener-
al matter, {0 cover Reality Racing’s debts if the cor-
poration's creditors came knocking.

FN7. Notably, the Agreement and the July
Agreement contain no personal guarantees.

Plaintiff alleges no other facts to suggest domina-
tion of any kind. Put simply, there is nothing in the
complaint 1o indicate that Defendants exercised any
more confrol over Reality Racing than would be ex-
pected of the directors or shargholders of any cor-
poration.

Even if Plaintiff could prevail on the domination
component of New York's veil-piercing  test,
Plaintiff has not pled any facts suggesting that De-
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fendanis “commit[ted] a fraud or wrong that in-
jured” Plaintiff. MAG FPorgfolio Ceonsulrant, 268
F.3d at 63, The complaint alleges that Defendants
sold rights, assets, andfor media content to 2 cor-
porate insider #n a transaction that “did not refiect a
bona fde, arm's-length price for the assets.”
{Am.Comply 46 The complaint further alleges
that Defendants conveyed those assets in order to
shield them from Plaimtiff. (/& § 87.) The Stock
Agreement itself, however, belies these assertions.
That document shows that Defendants conveyed
only shares of stock personally held by them, not
assets belonging to Reality Racing. Because De-
fendants never personally guaranteed Reality Ra-
cing's agreements with Plaintiff, thekr decision to
sell stock had no bearing on Plaimiff's ability to
collect the debts owed by Reality Racing. Defend-
ants had every right {0 sell their stock and commit-
ted no fraud in so doing.

*7 Accordingly, the Court will not pierce the cor-
porate veil in order to hold Defendants personally
liable for the debts of Reality Racing.

B. Unjust Earichment

An unjust enrichment claim “rests npen the cquit-
able principle that a person shall not be allowed to
enrich himself unjustly at the expense of another.”
IDT Carp. v. Morgan Stanley Dean Witter & Co.,
12 NY.3d 132, 134, 879 N.Y.S.2d 355, 907 N.E2d
268 (2009). To recover on a theory of unjust en-
richment under New York law, a plaintiff “must es-
tablish {1} that the defendant was enriched; (2) that
the enrichment was at the plaintff's expense; and
(3} that the circumstances are such that in equity
and good conscience the defendant should retumn
the money or property 10 the plaintiff.” Goiden Pa-
cific Bancorp v. Fed. Deposit Ins. Conn'n. § 273
" 34 509, 519 (2d Cir.2021). To plcad a plausible
claim to relief on a theory of unjust enrichment,
plaintiffs must shew a causal “nexus” between a
defendant's enrichment and their own expense that
goes beyond mere “correlation " DeBlasio v. Mer-
rill Lynech & Co, No. 07 Civ. 318(RJS), 2009 WL
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2242605, at *40 (S.D.N.Y, July 27, 2009).

Unjust enrichment is a guasi contract theory. Ham-
let at Willow Creck Dev. Co. v. Ne. Land Dev. Ca.,
64 4. D.3d 85, 115, 878 N.Y.5.2d 97 {2009). Under
New York law, “[tThe existence of a valid and en-
forceable written contract governing a particular
subject matter ordinarily precludes recovery in
quasi contract for events arising out of the same
subject matter.,” Clork Fiezpawrick, Inc. v, Lowg Is-
lemd RR Co, 70 NY.2d 382, 388, 521 N.Y.5.2d
653, 516 N.E2d 190 (1987, see afso In re First
Cent. Fin. Corp., 377 F3d 209, 213 {24 Cir.2004)
(recognizing  the rule enunciated in Clark
Fitzpatrick as one of the “well-seitled principles of
Mew York law™). Where there is a bona fide dispute
over the validity or enforceability of a written
agreement, plaintiffs may plead unjust enrichment
as an alternative theory of recovery. Afr Atlanta
Avro Erg'e Ltd v. §P Aircraft Owner ] LLC, 637
F.Supp.2d 185, 195 (S.D.N.Y.2009). However, un-
just enrichment “may not be plead {sic} in the al-
ternative alongside a claim that the defendant
breached an enforceable contract.” Ring’s Choice
Nechwear, ine. v Pitnev Bowes. Inc, No. 09 Civ.
39B0(DLCY, 2009 WL 3033960, at *7 (S.D.NY.
Dec.23, 2009Y; see also Air Atlania, 837 F.Supp.2d
at 196 {granting defendants’ motion to dismiss an
unjust earichment claim where plaintiff fatled to al-
lege that the confracts af issue were invalid or unen-
forceable),

At one time, courts in this district allowed litigants
to bring unjust enrichment claims against non-
signatories to a contract even when the validity of
the contract was not n dispute. See Seiden Assocs.
v. ANC  Holdings, Ine, 7534 FSupp. 37, 40
{S.D.N.Y.1991}, The law has, however, unmistak-
ably tacked in the other direction. Teday, “the ex-
istence of a valid and binding contract goveming
the subject matter al issue in a particular case does
act to prectude a claim for unjust enrichment even
against a third party non-signatory lo the agree-
ment.” Law Debenturs v. Maverick Tube Corp.. No.
06 Civ. 14320(RIS), 2008 WL 4615896, at *12
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{(S.D.NY. Ocl.15, 2008) {collecting cases); see also
Air Atlante, 637 F.Supp.2d &t 196 {“[A] quasi con-
tractual claim against a third party must be dis-
missed when an undisputedly valid and enforceable
written contract governs the same subject matter™).

*§ The complaint offers several theories for how
Defendants were unjustly enriched at Plaintiff's ex-
pense. First, it alleges that Reality Racing received
a benefit when Plaintiff aired #ts program on the
Spike channel, vet neither the company nor Defend-
ants, as its controliing shareholders, ever fally com-
pensated Plaintiff for that service. (Am.Compl.$§
80, 91) This theory fails as a matter of law.
Plaintiff essentially claims that Defendants were
unjustly enriched because the company in which
they owned stock failed to make payments due un-
der a valid contract. 1t is clear that the existence of
the valid and binding Agreement between Plaintiff
and Reality Racing precludes claims sounding in
guasi contract, even when they are brought against
non-signatories such as Defendants. Law Debenture
v. Maverick Tube Corp., 2008 WL 4615896, at *12,
Plaintift's first theory is therefore dead on arrival.

Second, the complaint venturss that Defendants
were  unjusily enriched when they sold their
“controlling interest” in Reality Racing, along with
the company's “rights, assets, and/or media con-
tent,” to Sandier for 165,000, (Am.Compl§§ 92,
97) Plaintiff claims that the “undying enthusiasm
for the show's core concept” that Gabriel Sandler
expressed af the time of the stock sale would not
have existed but for the exposure Plaintiff gave the
program on the Spike channel (/d $1 94, 96.) As
noted in the preceding section, however, Defend-
ants did not sell rights, assets, or media content be-
longing to Reality Racing, but shares of stock held
personally by them. Absent a finding of alter ego li-
ability, Plaintiff could not seek to satisfy the debt
owed by Reality Racing by tapping inte Defend-
ants’ personal assets, including shares of stock they
owned as individuals. Plaintiff cannot claim that
Defendants were enriched at its expense when it
had no entitlement to the stock in the first place.
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Furthermore, it is entirely speculative whether Gab-
riel Sandler would have had “undying enthusiasm®”
for the racing show if Plaintiff had never aired it
As such, the assertion does not support a plausible
claim for velief. See Gurvey v. Cowan, Lighowitz, &
Latman, P.C., No. 06 [20Z2(BSD, 2009 WL
TRI7Z78, at *8 (S.DNY. April 24, 2009
{"Plaintiff has provided only assertion and specula-
tion as to the benefit that was taken from her by
Defendants, Even under the low threshold that
plaintiffs must meet under Rule 12(b¥6), the unjust
enrichment ¢laim must be dismissed as against all
Defendants.™)

Finally, Plaintiff alleges that Defendants were un-
justly enriched because the broadeast of “Reality
Racing™ on the Spike channel enhanced the credib-
ity of their next project, a reality show called
“Racer.” (Am.ComplY§ 95 96.) This clim is a
non-starter. Plaintiff has not alleged facts suggest-
ing Defendants were in fact eariched. The com-
plaint asserts only that Defendants created a new
cotporation to faunch a reality show, not that they
have filmed any episcdes or found a television net-
work that hes agreed to air the program. If any-
thing, the abrupt demise of “Reality Racing” is
fikely to have diminished Defendanis’ reputations
and the prospects for their new program. Even if
“Racer” were to succeed, however, Plainiiff has no
claim against Defendants because they never signed
a non-compete agreement, nor are they bound per-
sonally by the contracts between Plaintiff and Real-
ity Racing.

*¢ Accordingly, Plaintiff has failed to allege facts
sufficient to support a claim for unjust enrichment.

C. Fraudulent Conveyance

A fraudulent conveyance is any transfer of property
made “with actual intent, as distinguished from in-
tent presumed in law, to hinder, delay, or defraud
either present or future creditors.” N.Y. Debt, &
Cred. Law § 276, “A parly secking to set aside a
fraudulent conveyance under § 276 must plead an

Page 9 of 10

Page 8

actual intent to defraud with particularity sufficient
to meet the heightened standard of Rule 9{b).” Reyv-
af Palm Senior Investors, LLC . Carbon Capital 1Y,
irc., No. 08 Civ. 4319(BSI), 2009 WL 1941862, at
*5 {(S.DNY. July 7, 2009). Because direct proof of
frandulent intent is usually difficult to obtain, such
intent may be inferred from circumstantial evid-
ence, or “badges of fraud™ Sec Jnvesior Prof
Corp. v Stratton Qakmon, Inc, 234 B.R, 293, 315
{S.D.N.Y.1999). This evidence may consist of

{1} the lack or inadequacy of consideration; (2}
the family, friendship or close associate relation-
ship between the parties; {3) the retention of pos-
session, benefit or use of the property in ques-
tiory; (3) the financial condition of the panty
sought to be charged both before and after the
transaction in guestion; {3) the existence or cu-
mulative effect of a pattern or series of wansac-
tions or cowse of conduct after the incurriag of
debt, onset of financial difficuities, or pendency
or threat of suits by creditors; and {6) the general
chronology of the events and fransactions under
ingquiry.

Stratton Oghkmont, 234 BR. at 31516 (citing In re
Kaiser, 722 F.2d 1574, 1582-83 (2d Cir. 1983).

A plaintiff may also allege a claim of constructive
fraudulent conveyance under New York Debtor and
Creditor Law § 273. Such a claim may be made
without regard to the actual intent of the transferor,
id. A plaintiff making a claim under § 273 must al-
lege that (1) there was a conveyance without fair
consideration; (2} the transferor was “insolvent at
the time of the conveyance or will be rendered in-
solvent by the transfer in question™ and (3}
plaintiff is a creditor of the transferor. Smith v. Pali
Capital, e, WNo. 06 Civ. 3362{5AS), 2006 WL
3240578, at 4 (S.DNY. Nov.7, 2008). Plintiff
also must plead that it was prejudiced as & result of
the transfer. HBE Leasing Corp. v, Frank, 43 F.3d
623, 637 n. 10 (3d Cir.1995), Because intent tp de-
fraud is not an element of constructive fraudulent
conveyance, such claims, as opposed to claims of
actual fraud, are not subject 10 the heightened
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pleading requirements of Fed R.Civ.P. ¥bY. Palf
Capiral, 2006 WL 3240378, at *4.

Because Plaintifl has not pled facts sufficient to
demonstrate that Defendants were alter egos of
Reality Racing, its claim for fraudulent conveyance
must fail. Under §§ 273 and 276, a plaintiff making
a claim of fraudulent conveyance must be a creditor
of the transferor. Plaintiff is 2 creditor of Reality
Racing, which has failed to remit the payments it
promised in both the Agresment and the July
Agreement. To establish itself as a creditor of the
mdividual Defendants, Plaintiff must pierce the
corporate veil. As noted above, Plaintiff has not al-
leged facts that suggest Defendants were alter egos
of Reality Racing when the corporation entered into
the Agreement and the July Agreement. Plaintiffs
claim of fraudulent conveyance is therefore dis-
missed,

IV, CONCLUSION
*10 For the foregoing reasons, Defendants’ motion
to dismiss pursuant to Federal Rule of Civil Proced-
ure 12(b}8) is granted and Plaintiff's complaint is
dismissed with prejudice. The Clerk of the Court is

directed to terminate the motion located at Doc. No.
26 and close this case.

SO ORDERED.
S.DINLY 2010,
Network Enterprises, Inc. v. Reality Racing, Inc.

Skip Copy, 2010 WL 3529237 (S.DN.Y.)

END OF DOCUMENT
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