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Supreme Court, Appellate Division, First Depart-
ment, New York,
CDR CREANCES §.A.S., Plaintiff~Appellant,
V.

FIRST HOTELS & RESORTS INVESTMENTS,
INC. {also known as LES Premiers Investissements
Hoteliers & Villegiature, Inc.), et al., Defend-
ants—Respondents,

Board of Managers of the Trump World Tower
Condominium, et al., Defendants.

Dee. 13, 2012,

Background: Foreign judgment crediter filed suit
1o force salc of property whose morigagor was
owned by nonparties foreign judgment debtors that
engaged n frauduient scheme resulting in loss to
creditor of hundreds of millions of doliars by using
their accounts at mortgagee bank to move money
that crediter alleged was partially fraudulently ob-
tained. After debtors were indicted, creditor moved
for leave to amend complaint to add claim against
mortgagee for aiding and abetting conspiracy to de-
{raud. and to add claims against mortgagor for al-
leged fraud and conspiracy to defraud, based on in-
formation in Department of Justice {DOJ) docu-
ments that mortgagee produced in connection with
debtors’ indictments. The Supreme Court, New
York County, Q. Peter Sherwood. I, denied mo-
tion. Creditor appealed.

Haoldings: The Supreme Court, Appellate Division,
held that:

(1} proposed amended complaint failed to state
claim for aiding and abetting fraud, and

(2) amendment adding fraud claims against mort-
gagor was not warranicd,

Affirmed.
West Headnotes

fi] Pretrial Procedure 307A €=46

Page |

307A Pretrial Procedure
307ATI Depositions and Discovery
307ATA) Discovery in General
307 Ak44 Failure to Disclose; Sanctions
307Ak46 k. Dismissal or default judg-
ment. Most Cited Cases

The ultimate sanction for discovery misconduct
is a default judgment.

2] Fraud 184 €230

184 Fraud
1841 Deception Constituting Fraud, and Liabil-
ity Thercfor
184k30 k. Persons hHable. Most Cited Cases

Foreign judgment creditor's proposed amended
complaint failed to state aiding and abetting fraud
claim against mortgagee for property whose mort-
gagor was owned by nonparty foreign judgment
debtors that engaged in fraudulent scheme resulting
in judgmient that creditor was secking to enforce by
sale of property: creditor alleged that mortgagee
had actual knowledge of fraudulent scheme, but
then merely set forth very detailed aliegations of
debtors’ fraud against mortgagee rather than allega-
tions of mortgagee aiding and abetting debtors’
fraud.

[3] Fraud 184 €30

184 Fraud
1841 Deception Constituting Fraud. and Liabil-
ity Therefor
184k30 k. Persons lable. Most Cited Cases

Aiding and abetting ix not made out simply by
allegations which would be sufficient to state a
claim against the principal participants in the fraud.

[4] Fraud 184 €530

184 Fraud
1841 Dceception Constituting Fraud, and Liabil-
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ity Therefor
184k30 k. Persons Biable. Most Cited Cases

Forcign judgment creditor's proposed amend-
ment to complaint to add claims against mortgagor
for alleged {raud and conspiracy to defraud. based
on atlegedly new information in Department of
Tustice {(DOJ) documents that mortgagee produced
in connection with indictments of foreign judgment
debtors, would not be allowed, since DOJ docu-
ments did not contain evidence newly discovered
by creditor, whose prior claim in first complaint al-
izging that mortgagor conspired to defraud was dis-
missed, and no allegation i proposed amended
complaint sufficed to connect mortgagor with fraud
that occurred decades before mortgagor existed.

**17 Kellner Herlthy Geity & Fricdman, LLP, New
York {Douglas A Kellner of counsel), for appel-
lant.

Stern Tannenbaum & Bell LLP, New York {David
S. Tannenbaum of counsel, for First Hotels & Re-
sorts Investments, Inc., respondent,

Witmer Cuatler Pickering Hale and Dorr LLP,
Washington, DC (Carl J. Nichols of the bars of the
State of Virginia and the District of Columbia, ad-
mitted pro hac vice, of counsel), for HSBC Bank
USA, N.A_ respondent,

GONZALEZ, PJ, MAZZARELLI, ACOSTA,
ROMAN, JI.

**18 *485 Order, Supreme Court, Naw York
County (0. Peter Sherwood, 1), entered May 8,
2012, which denied plaintiff's motion for leave to
amend its complaint, unanimously affirmed, with
costs,

Plaintiff brought this action te force the sale of
property owned by defendant First Hotels & Re-
sorts Investments, Inc., the mortgage on which was
held by defendant HSBC Bank USA, N.A. First
Hotels was one of many entities owned by non-

partics Leon Cohen, Maurice Cohen and Sonia Co-
hen. It is undisputed that the Cohens engaged in a
web of fraudulent activity that resulted in the loss
to plaintiff of hundreds of millions of doliars and
that they used their accounts at HSBC to move
money that plamtiff alleges was at least in part
frandulently obtained. Plaintiff sued the Cohens,
among others, and ebtained judgments against them
from courts in Now York and Florida, In *486 scck-
ing to collect en the judgments, plaintiff issued sub-
pocnas fo HSBC, inter alia. HSBC responded to the
subpocnas. albeit not always to plamtiff's satistac-
tion.

After HSBC responded to the subpocnas, two
members of the Cohen family were indicted for
various tax violations. In connection with the in-
dictments, the United States Department of Justice
issued a grand jury subpoena to HSBC. HSBC pro-
duced many documents {the DOJ Documents),
some of which had aot been produced to plaintiff in
response to its civil sabpoena. Plaintiff requested
and reccived cepies of the DOJ Documents,
Plaintiff asserts that HSBC's failure to produce the
documents to it was intentional; HSBC asserts that
the documents were not produced because they
were not responsive, or for other reasons,

Plaintiff now seccks to amend the complaint in
this action, to, inter alia, assert a claim of “aiding
and abetting a conspiracy to defrand™ against HS-
BC, add a number of new defendants whe have no
connection with the property or its sale, and add
new alicgations against First Hotels, including a
claim of fraud and conspiracy to defraud. Plaintiff
maintains that amendment is warranted by new in-
formation revealed by the DOJ Documents.

[1] Nothing in the DQJ Documents. however,
warrants amendment of the complaint. Plaintiffs
argument amountz to little more than that, because
HSBC failed to produce the DOJ Documents in re-
sponse o its subpoena, it must have heen conceal-
ing those documents in an effort to further the Co-
hens' fraud against plaintiff. Even though HSBC
should have produced the DO Documents in re-
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sponse to plaintiff's subpoena, the proper action for
plaintiff in the face of what is essentially discovery
misconduct is not te make HSBC a defendant in its
action for fraud. As we observed in 2 prior appeal
tn this case, the “ultimate sanction”™ for discovery
misconduct 13 a default judgment (sec 62 AD.3d
576,577, 880 N.Y.5.2d 251 [ist Dept. 20097 ).

{2}{3] In any event, the proposed amended
complaint fails to state a cause of action for aiding
and abetting fraud i{see Oster v. Kirschrer, 77
A 3d 5T, 905 NY.5.24 69 [1st Dept. 2010]; see
also National Westminster Bank v. Weksel 124
ADo2d 144, 149, 511 N.Y.S8.2d 626 [ist Dept.
1987], Iv. denied 70 N.Y.2d 604, 519 NY.S.2d
1027, 513 N.E.2d 1307 [1987] ). Like the dismissed
complaint in Weksel it 1s “devoid of any but the
most conclusory aliegations™ {124 AD2d at 149,
ST N.Y.5.2d 626). Plaintiff states, citing Osrer, 77
A.D.3d at 56, 903 N.¥.5.2d 69, that HSBC had ac-
tual knowledge of the fraud as discerned from the
surrounding circumstances, but to identify those
circumstances it sets forth is very detailed allega-
tions of the Cohens' fraud against HSBC. As we ob-
served in Weksel. aiding **19 and abetting*487 “is
not made out simply by allegations which would be
sufficient to state a clabm against the principal par-
ticipants in the fraud™ (124 A.D.2d at 149, 51t
N.Y.5.2d 626).

{41 The proposed allegations of fraud and con-
spiracy to defraud against First Hotels, which the
mation court did not address, are supported by the
same allecgedly newly discovered evidence as un-
derlies the proposed HSBC amendment. Hs use
against First Hotels is more offensive, because most
of this evidence is not new at all. and plaintiff as-
serted a claim for conspiracy to defraud against
First Hotels in the first complaint, and the claim
wis dismissed. Moreover, while it would not be im-
possible for plaintiff to say that it only discovered
the extent of HSBC's alleged involvement in the
conspiracy after reviewing the DOJ Documents, it
could not say that about First Hotels.

To the extent First Hotels can be deemed liable

for amounts owed pursuant to the aforementioned
judgments obtained by plaintiff, plaintiffs appro-
priate course is to seek amendment of those judg-
ments, not to seck relief via this completely unre-
tated action. Indeed, plaintiff's counsel stated at or-
al argument that if the court denied amendment,
plaintiff would bring a special proceeding pursuant
to CPLR 5225, Morcover, no allegation in the pro-
posed amended complaint suffices to connect First
Hotels, an entity that did not gven exist until 2004,
when it was created 1o purchase the property, with a
fraud by the Cohens that occurred decades ago. re-
gardless of any use the Cohens may ultimately have
made of it

NY.AD. 1 Dept. 2012,

CDR Creances S.A8, v. First Hotels & Resorts In-
vestments, Inc.
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