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V.

Empire Statc Building Company L.L.C., Empire
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Feb, 22, 2013,

Stern Tannenbaum & Bell LLP, David §. Tannen-
baum. Esq.. Francine N. Nisim., Esq., Brian L
Damiano, Esg., of Counsel, New York, NY, for
Empire State Building Company L.L.C., Empire
State Building, Inc ., and Empire State Building As-
sociates L.L.C.

Stewart Occhipintl, LLP, Charles A. Stewart, I,
Esg.. Elin M. Frey, Esq., of Counsel, New York,
NY, for New York Skyline, Inc.

MEMORANDUM DECISION GRANTING MO-
THON FOR JUDGMENT ON PARTIAL FIND-
INGS

STUART M. BERNSTEIN, Bankruptey Judge.

*1 These adversary proceedings concern nu-
merous disputes between the parties arising under
certain fease and license agreements, as modified
and amended. The instant dispute relates to the
claim by New York Skyline, Inc. (“Skyline™, as-
serted in the Twelfth Claim for Relief in its Third
Amended Complaint, dated July 29. 2009, (ECF
Doc. #30) ", that its landlord, the Empire State
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Building Company (“ESB”), overcharged it for
electricity in breach of the lease, The lease inchuded
several technical terms and concepis relating to the
computation of electrical charges, and required ex-
trinsic evidence to cxplain their meaning. The
Court ordered a scparate trial, and at the conclusion
of Skyline's direct case, ESB moved for judgment
on partial findings pursuant to Rule 32{(c) of the
Federal Rules of Civil Procedure, made applicable
to these adversary proceedings by Rule 7052 of the
Federal Rules of Bankruptey Procedure. The Count
reserved decision.

FNT, The “ECF Doc, # 7 refers to the elec-
tronic docket in adversary proceeding no.
0%-1145.

The evidence showed that ESB complied with
the lease requirements for computing what Skyline
had to pay, and except for two instances that ESB
corrected, Skyline did not challenge this conclu-
sion, Tnstead, Skyline's opposition came down to
the argument that the lease methodelogy did not ac-
curately ecstimate clectricity consumption, over-
charged Skyline, and ignored other (and fairer)
ways to compute consumption. Be that as it may,
this is a contract case. and Skyline is bound by the
agreement it made with ESB. Accordingly, ESB's
motion for judgment on partial findings dismissing
the ¢laim is granted.

BACKGROUND

ESB and Skyline signed a lease dated February
26, 1993, for premises known as Rooms
216~-WP232 (the “Sccond Floor Premises™) on the
second  floor eof in ‘ Y,t‘hc Empire State (the
“Building™}. (DX A} "7 The lease and its several
madifications, {see DX A, C, D, F, H, T} are re-
ferred to as the “Lease.™ One of the modifications
inctuded additional space on the third floor of the
Building {the “Third Floor Premises,” and together
with the Second Floor Premises, the “Premises'™),
Article 42 of the Lease obligated Skyline to pay for
¢lectricity as additional rent, The amount of the ad-
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ditional rent, or Electrical Rent Incluston Factor
(“ERIFT), was initially set at $2.75 per rentable
squarc foot, but a footnote to Article 42 stated that
“the ERIF based on the survey initialiv made here-
under of Tenant's electricity consumption after it
opens for business in the demised premises will be
substantially higher than the $2.38 [the “Base
ERIF"] being so paid prior to said survey,” 7

FN2. “DX" refers to ESB's trial exhibits,
“PXT refers to Skyline's trial exhibits, and
*Tr.” refers to the trial transcript.

FN3. The lease modification that added the
Third Floor Premises included the follow-
ing language regarding the Base ERIF for
that space:

For the purposes of Article 42 of the
Lease {Electricity), the Additional Space
shall be deemed to be 3,993 squarc feet
and the minimum ERIF under said Art-
tcle shalt he 8323 per rentable square
fect, which ERIF shall be subject to in-
crease because of rate changes or based
on consumption.

(DX D, atg7)

The amount charged in the Lease did not re-
flect the actual consumption of electricity; actual
consumption can only be measured by sub-
metering. (See Tr. 78-79.) Instead, the Lease estab-
lished a Base ERIF that essentiaily reflected the
amount of clectricity that Skyhine would use if it
ran ordinary equipment for fifty heurs. Fach picce
of eguipment includes a name plate or information
that tells how much elcetricity it uses when operat-
ing, fe, its demand for electricity, expressed in
watts. [n simplest terms, aggregating the demands
of all of the electrical cquipment on the Premises
vields a number of kilowatts with the technical
name “connected load,™ ' The connected load is
then multiplied by the hours of use to determine the
LRIF. Skyline’s Base ERIF was the product of the
average connected load for ordinary equipment (4.5

watts per rentable square foot) multiplied by ordin-
. - N3
ary business hours (30 hours per week),

FN4, Skyline's expert witness, Anthony
Capitint. defined the “connected foad”™ as
the “sum of the continuous ratings of the
power consuming apparatus connected to
the system or any part thereof in watts,
kilowatts, or horsepower.” (PX 159, PSU
Evaluation and Comments, at 3} (emphasis
in original) {citing Institute of Electrical
and Electronic Engingers (“TEEE™) Std.
241

FNS. Article 42(B) stated that the ERIF:

has been partially based upon an estim-
ate of the Lessee's connected electrical
load, which shall be deemed to be the
demand (KW), and hours of use thereaf,
which shall be deemed to be the energy
(KWH). for ordinary lghting and light
office equipment and the operation of
the usual small business machines, in-
cluding Xerox or other copying ma-
chines (such lighting and cquipment are
hercmafter called “Ordinary  Equip-
ment™) during ordinary business hours
("ordinary business hours” shall be
deemed to mean 50 hours per week),
with Lessor providing an average con-
nected load of 4 /2 watts of clectricity
for all purposes per rentable square foot.

*2 The parties agreed that the ERIF would in-
crease if ESB's clectrical consultant conducted a
survey that revealed that Skyline was using equip-
ment with a greater connected load or for longer
hours. Article 42(B) provided:

Lessor’s electrical consultant may from time to
time make surveys in the demised premises of the
electrical equipment and fixtures and the use of
the current. (i} If any such survey shall reflect a
connceted load in the demised premises in excess
of 4 172 watts of clectricity for all purposes per
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rentable square foot and/or energy usage in ex-
cess of ordinary business hours {each such excess
is hereimafier called “excess clectricity™), then the
connected load and/or the hours of use portion{s}
of the then existing ERIF shall be increased by an
amount which is equal to a fraction of the then
existing ERTF, the numerator of which 15 the ex-
cess clectricity {i.c., excess connected load andior
excess usage) and the denominator of which is
the connceted load and/or the energy usage which
was the basis for the computation of the then ex-
isting ERTF.

The Lease also sct out a specific procedure for
resolving disputes relating to ESB's clectrical sur-
veys., Skyline had to protest the survey within fif-
teen days of receipt failing which the survey be-
came “binding and conclusive” on both parties. As-
suming a timely challenge, Skyline would then
have to hirc its own electrical consuftant to make
his own determination. The two consultants would
attempt to reach agreement. but if they could not.
they would choose a third consultant who would
make his own determinations, and the third consult-
ant's determinations would be controlling. Thus,
Article 42(C) provided in pertinent part:

The determination by Lessor's electrical consult-
ant shall be binding and conclusive on Lessor and
on Lessee from and after the delivery of copies of
such determinations to Lessor and Lessee, unless
within fifteen (15) days afiter delivery thereof,
Lessee disputes such determination. If Lessee so
disputes the determination, it shall. at its own ex-
pense, obtain from a reputable, independent elec-
trical consultant its own determinations ... Less-
ce's consultant and Lessor's consultant then shall
seek to agree. 1f they cannot agree within thirty
(30) days they shall choose a third reputable elec-
trical consultant ... to make similar determina-
tions which shall be controlling.

The Base ERIF was also subject to adjustment
if the Building's cost of electricity changed as com-
pared to the cost of glectricity in the base year set
forth in the Lease.FNﬁ {Tr. 172.) The determina-

-
)

i)
[£]
(Y]

tions of ESB's electrical consultant regarding the
increased cost of electricity to ESB were made
quarterly. {Tr. 169 At trial, Skyline did not dis-
pute ESB's quarterly adjustments (except to the ox-
tent they multiplied the increases required by the
surveys), (See Tr, 34-33)

FN6. Article 42(B) stated that Skylinc's
“pavment obligation, for electricity redis-
tribution. shall change from time to time s0
as to reflect any such increase in fuel ad-
justments or charges, and faxes .. The
partics agree that a reputable, independent
electrical consultant .., shall determine the
percentage change for the changes in the
ERIF due to Lessor's changed costs.”

Finally, the Lease permitted certain cost of Hv-
ing adjustments {(“COLA™} that affected the cost of
electricity. (Tr. 193-94) The COLAs are not in dis-
pute although they are ultimately kcved to the
ERIF. Hence, if the ERIF was overstated, the
COLAs would multiply the error,

A, The 2007 Quarterly Adjustment

*3 In November 2007, ESB wrote two letters to
Skyline (DX P, Q) informing it that due to an error,
it had under billed Skyline the aggregate amount of
S107.356.85 in connection with the guarterly fuel
adjustment for two guarters of 2007, On December
19, 2007, Skyline's controller, Don Bernkopf, wrote
te Alex Chin of ESB. foliowing up on an carlier re-
quest for additional information relating to these in-
creases. Bernkopf stated that “[olnce we receive
this information we will better be able to respond to
ESB's stated rate increase.” The letter added that in
order to preserve its rights, Skyline was invoking
paragraph 42(C} under the lLease and paragraph
45{D) under the Office Lease. Y {(BX W.) Sky-
line also hired Joel Seiler of Consolidated Electric
Meter Co., an electrical consultant, to review the
quarterly and cost of living adjustments, (DX Y}

FN7. The "Office Lease™ was not identi-
fied at trial. Tt may refer to the lease modi-
fication under which Skyline rented the
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Third Floor Premises, (DX DY but that
modification consists of only thirteen para-
graphs.

Bernkopf followed up with a sccond letter to
Chin, dated lJan. 29, 2008, regarding  the
“retroactive electric charges.™ (DX Z.y The second
letter stated that the Base ERIF vielded a monthly
electricity charge of $4,274.16, but the December 1,
2007 bill listed a basc charge of $10,824.39.
Bernkopf asked “when and on what basis this
change was made.” The letter also asked ESB to
provide a monthly breakdown of the data support-
ing ESB's conclusion that it had under billed Sky-
line for clectric usage, and concluded that “we will
not be able to justify any of these charges unless we
ate furnished with information that only the build-
ing can provide.”

B. The Electrical Surveys
1. January 2008

In the meantime, ESB's clectrical consultant,
the Clectrical Meter Company, completed an elge-
trical survey of the Secend Floor Premises on or
about January 4, 2008 (the “January 2005 Survey™).
(DX NN The survey revealed that Skyline had a
substantially higher connected load than the estim-
atc in the Lease, and adjusted the monthly electrical
charge in accordance with its findings. ESE sent the
survey to Bernkopf on February 26, 2008. (DX
CC.) Bernkopf sent it to Seiler, (Tr. 291), along
with other documents, including the Lease, (see Tr.
305). and asked him to review the survey for accur-
acy. {Tr. 293

Seiler responded on February 27, 2008, (See
DX EE.) His only comment was that the survey in-
correctly computed Skyline's electricity charge us-
ing a Base ERIF of 33.45 per square foot instead of
$2.88 per square foot. Using the fower Base ERIF
resufted in a savings of approximately $20,000 per
vear. ({d) Sciler did not criticize any other aspect
of the January 2008 Survey, and except for the dis-
puted charge per square foot, he believed that the
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clectricity charges were properly calculated. (Tr.
305.) This and another error were eventually cor-
rected by ESB, and Skyline received a credit in ex-
cess 0F $260.000. TN (Tr. 305: see DX Q0Q.)

FNS. See footnote 9. infra.

2. March 2009 Survey

ESB completed 2 survey for the Third Floor
Premises on or about March 2. 2009, {DX PP)
Bernkopf recalied receiving it, but made no separ-
ate objection beyond the letters written in Decem-
ber 2007 and January 2008 regarding the quarterly
adjustments and COLAs. {Tr. 30102}

3. February 2011 Survey

*4 ESB completed another survey of the Third
Floor Premises on or about February 24, 2011, (DX
Q. and sent it to Skyline on May 2, 2011, (DX
GGGG.) Skyline did not send a written objection
regarding the survey to ESB. {Tr. 304}

C. Skyline's Twelfth Claim for Relief

Skyline's Twelfth Claim for Relief, (Third
Amended Complaint at 99 |80-92), secks declarat-
ory and monetary relief based vpon ESB's alleged
breach of Article 42 of the Lease. Skyline asserts
that ESB (a) improperly charged tenants, including
Skytine, more than it paid for electricity in viola-
tion of publc policy, and (b} “has no right to bill
[Skyline] for electricity usage bascd on a survey
that measures its capacity to consume electricity, as
opposed to an estimate of 1ts actual usage of electri-
¢ity, or to receive cost of living adjustments based
on excess ERIF amounts.”™ {/d. at § 191.) The Court
previously dismissed the public policy obijection,
Empire State Bidg, Co. LL.C. v. New York Skyvline,
Inc. {In re New York Skyline. Inc.), 432 B.R. 66,
86-88 {Bankr S.DN.Y.20107, leaving the second
question for the separate trial.

DISCUSSION
A. Judgment on Partial Findings
Rule 52(c} of the Federal Rules of Civil Pro-
cedure governs a motion for judgment on partial
findings. Tt states:
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1f a party has been fully heard on an issuc during
a nonjury rial and the court finds against the
party on that issue, the court may enter judgment
against the party on a claim or defense that, under
the controlling law, can be maintained or de-
feated only with a favorable finding on that issue,
The court may. however, decline to render any
judgment until the close of the evidence. A judg-
ment on partial findings must be supported by
findings of fact and conclusions of law as re-
quired by Rule 52(a).

A court may enter judgment under Rule 52(c)
before the end of a non-jury trial on any claim if ©
‘the court has decided against the party on a partic-
ular ssue; the claim cannot be maintzined or de-
feated absent a favorable finding on that issue: and
the party has been fully heard with respect to that
issue[.] ... the party pursuing the claim has failed to
demonstrate the clements of the claim in fact or has
failed to do so in law,” or when ‘the evidence of the
party pursuing the claim has cstablished onc of the
opposing party’s defenses as a matter of fact or
law.” * Christoforou v. Cadman Plaza N, Inc.. No.
04 CV. 08403(KMW), 2009 WL 723003, at *10
(S.DNLY. Mar. 19, 2009} {quoting § JAMES WM.
MOORE ET AL., MOORE'S FEDERAL PRAC-
TICE §% 52,50 [1]1 & [2] (34 ¢d.2008Y); accord Re-
gency Holdings (Cavman). Inc. v. Microcap Fund,
Inc. (In ve Regency Holdings (Cayman), Inc.}, 216
B.R. 371, 374 (Bankr.S.D.N.Y.1998). The count
does not consider the evidence in the light most fa-
vorakle to the nonmoving party, or draw any spe-
cial inferences in the non-movant's favor, Heckhsler
v. Hunt Health Sys., Ltd 330 F Supp.2d 383, 433
{S.DNY.2004), Regency Holdings, 216 B.R. at
374. Instead, the court acts as both judge and jury,
ang decides the case based upon where the prepon-
derance lies. Desiderio v. Celebrity Cruise Lines,
Ine. No. 97 Civ, 5185{AIP), 1999 WL 440775, at
*1G (S DNY. Tune 28, 2009).

B. The Lease Requirements
*5& As explained above, the Lease based the
ERIF on the connected load multiplied by fifty

~d
2

ag
L¢3
%]

hours. Tt also provided that the glectricity charges
would increase if ESB's electrical consultant con-
ducted a survey that showed either that Skyline's
equipment had a greater connccted load than 4.5
walts per rentable square foot or Skyline used its
cquipment for more than fifty hours per week. Sky-
finc did not prove that ESB's electrical consultant
failed to compute the connected lead in accordance
with the Lease, or that ESB failed to correctly com-
pute the clectricity charges based on those surveys.
In fact, Skyline's consultant Joel Seiler reviewed
the January 2008 Survey with Lease in hand, and
commented only that ESB incorrectly used an ERIF
of §3.45 instead of $2.88 per square foot.  in
addition, Skyline's trial expert, Anthony Capitini,
an clectrical consultant, conceded that ESB's elec-
trical consultant had used the correct methodoelogy
required under the Lease. {See Tr. 47))

ENO. In early 2010, ESB advised Skyline
that it had made corrections to the January
2008 Survey and an earlier 2005 survey.
The corrections substituted a Base ERIF of
$2.88 per square foot for $3.45 per square
foot and a base vear of 1989 for 1993
These corrections  resulted  in over
$200.000 of credits in Skyline's favor, (See
DX QQQ.)

In any event, any challenge to the methodology
or the resulis would be barred based on Skyline's
failurc 1o comply with the Lease’s contractual dis-
pute resolution procedure.  Paragraph  42{C)
provided that the determinations by ESB's electrical
consuitant shall be “binding and conclusive™ on
Skyline and ESB unless Skyline disputed the de-
termination within fifteen days after it was de-
livered. In addition, Skyline would then have to
hire its own consultant, the Skyline consultant
would have to make his “own determinations,” and
if the two consultants could not agres, they were re-
quired to select a third consultant whose determina-
tions would be binding." '

FNIQ. There was no evidence that Sciler
conducted a survey for Skyline. Capitini,
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Skyline's trial expert, recommended that a
survey be done but never performed one.
{Tr. 1383

The evidence at trial showed that Skvline never
protested the surveys, except for the error in using a
Base ERTF of 33.45 per sguare foot in the January
2008 Survey, and ESB corrected that mistake. The
enly “protests” that Skyline sent were the Decem-
ber 19, 2007 and January 29, 2008 letters. (DX W,
2.} Both concerned the retroactive guarterly rent
adjustments which Skyline is not challenging. The
December 19, 2007 letter merely reiterated an carhi-
er reguest for back up information, stating that
“[olnce we receive this information we will batler
be able to respond to ESB's stated rate increases.”
The January 29, 2008 letter asked for more specific
mformation, and stated that based on an ERIF of
52.88 per square foot, the monthly eclectricity
charge should be $4,274.16 ? not $10.824.39 as in-
dicated in the December 1, 2007 bill. Tt asked ESB
to “[p]lease provide a by month breakdown of the
data that supports Landlord's conclusion that Sky-
line was under billed for electric usage. Your co-
operation in this matter is greatly appreciated as we
will not be able to justify any of these charges un-
tess we are furnished with information that only the
building can provide.”

The two letters predated the three surveys at is-
sue, obviously did not mention them, merely re-
gucsted more information about the retroactive
quarterly adjustments and did not satisfy the Te-
quirements of Article 42(C) as they related to the
surveys, Under well settled New York law, the fail-
ure 1o follow a contractual rent dispute resolution
procedure that results in 2 binding and conclusive
nature of the landlord’s determination hars a later
breach of contract claim. Selomon Smith Barney
Holdings, Inc. v. 7 World Trade Co., L.P.. Ti8
N.Y.S.2Zd 298, 299 (N.Y. App.Div.2000) CCPlainuff
tenant's failure to object to various rent charges
within 270 days, as required by the lease, precludes
it from instituting this action for breach of contract
and declaratory judgment™; Home [as. Co. v

Hvmpia & York Maiden Lane Co., 631 N.Y.5.2d
[58, I58-59 (N.Y App.Div.1993) {fatlure to chal-
lenge operating statements forwarded by landlord
within sixty days made them “conclusive and bind-
ing” under the lease and precluded tenant's claims
for overpayment of rent); Ewrape Craft Imports Inc.
v. Hilson Memt. Corp., 613 N.Y.5.2d 176, 176-77
(N.Y.App.Div.1994) (failure to challenge electrical
consultant’s  determination  of tenant's  average
monthly clectrical usage within thirty days rendered
the findings “conclusive and binding” under the
fease and barred claim for overpayment of rent);
New York Ploza Bldg. Co. v, Oppenkeim, Appel,
Dixen & Co, 479 NYSId 217, 221
(N.Y App.Div. 1984} (failure to challenge account-
ant's statement of additional rent charges within
sixty days rendered the statement g “final and bind-
ing” determination under the lease and precluded
tenant from invoking arbitration to reseolve disputes
regarding statement).

*6 The request for more information regarding
the retroactive quarterly adiustment contained in
the two letters, the general reservation of rights and
even the suggestion that a challenge muight be forth-
coming were insufficient to preserve Skvline's right
to challenge the surveys. See Ewrope Craft Imporis,
613 N.Y.S.2d at 177; New York Placa Bidg., 479
N.Y.S.2d at 221, Accordingly, Skyline's argument
that the December 19, 20G7 letter and othar written
communications to and dealings with ESB were
“sufficient to apprisc ESB that Skyline was disput-
mg ESB's method of billing for its electrical usage
and that Skyvline wanted to understand where these
numbers come from™ lacks merit. (Memorandum of
Law in Opposition to ESB's Motion jor Judgment
on Partial Findings, dated Jan. 7, 2013 (" Skyline
Opposition ™), at 30 (ECF Doc. # 8931 Similarly.
ESB's compliance with Skyline's request for in-
formation and willingness to discuss a survey did
not waive ESB's right to insist on strict compliance
with Article 42{C).?N] ] See New York Plaza Blde.,
479 NUY 5. 2d at 221, Finally, willingness to recon-
sider and correct earlier surveys for the benefit of
Skyline did not waive ESB's right to rcly on the

© 2013 Thomson Reuters. No Claim to Grig. US Gov. Works,



$lip Copy, 2013 Wi 635991 (Bkricy.S.D.N.Y)
{Cite as: 2013 WL 655991 (Bkrtcy.S.D.N.Y.))

“binding and conclusive”™ nature of the surveys as
to atleged errors that were never raised. See id.

FNIL. Skvline also contends that ESB
failed to distribute its surveys (untii Sky-
line asked for them). I true, this would
merely extends the time within which Sky-
line could disputc those surveys before
they became “binding and conclusive.”
Whatever the delay, the trial evidence
demonstrated that Skyline received the
three surveys at issue and failed to dispute
them within fifteen days.

C. Skyline's Interpretation the Lease
As noted, Skyline does not {and cannot} chal-
lenge the methodology emploved by ESB's clectric-
af consultant, or argue that he failed to conduct the
three connected load surveys in accordance with the
Lease. Instead, Skyline primarily contends that the
Lease should not be interpreted to permit clectrical
charges based on a connected load survey, and
morcover, that the partics reached a different agree-
ment during their pre-Lease negotiations, As 1o the
former, Skyline argues that the type of surveys ESB
conducted overestimate the costs associated with
the tenant's actual use of clectricity, and a more ac-
curate {and more favorable) estimate would be
rcached by performing a “demand load” survey, A
demand load survey recognizes that equipment does
aot run continuously; it reduces the connected load
by a flat percentage to arrive at the demand load.
YT {Tr. 144-45.) Tn particular, Skyline's largest
cnergy consuming pieces of cquipment, the two
Moog machines, almost never run at the same time.
{Tr. 235-36. see 106.) While a demand load survey
may provide a more accurate estimate of actual
consumption. the argument ignores the terms of the
Lease which call for a connected load survey, not a
demand load survey, and permit ESB fo increase
Skyiine's rent based on the results of the former.

FNTZ. Mr. Capitini also identified a further
required reduction based on the “diversity™
factor. A diversity factor iz & number
between one and two that utilities use to

-d

reduce the total demand load and size the
wirgs and transformers in a bwilding. {Tr.
146.}

In an effort to bolster its position, Skyline ar-
gues that Article 42 of the Lease, and in particular,
the phrase “conneeted clectrical load™ is ambiguous
and should be censtrued in Skyling's favor and
against ESB, the party that drafted it Tt further con-
tends that leases should be interpreted in accord-
ance with the meaning afforded by businessmen,
not by clectrical experts. Although Article 42(B) is
hardly a model of clarity given ity technical terms
and concepts, the trial evidence clarified any ambi-
guity and made 1ts meaning ¢lear, Parol evidence is
admissible to show the meaning of technical terms
and allow the court to understand words the partics
used in reducing their agreement to writing, A
dock v. Gowld, 86 N.E. 12, 14 (N.Y. 1908} Braver
v, Oceanic Steam Novigation Co., 70 N E. 863, 863
{(N.Y.1904): Loonsk Bros., Inc. v, Sinclair Motor
Corp., 4 NY 5.2d 416, 419 (N.Y.App.Div.1938). «
“Technical words are to be interpreted as usually
understood by the persons in the profession or busi-
ness to which they related, and must be taken in the
technical scnse unless the context of the instrument
or an applicable usage or the surrounding circum-
stances clearly indicate a different meaning.’
Haber v, Fireman's Fund Ins. Co., No. 98 Civ.1740
(LLS), 2000 WL 943562, at *3 (S.D.N.Y. July 10,
2000) {quoting 22 N.Y. JUR.2ZD, CONTRACTS, §
242 (1989); accord Estate of Hatch v. NYCO Min-
erals, Inc., 666 N¥.8.2d 204, 26§
(NY. App. Div.1997),

<

*7 The evidence explained whal “connected
load” and 2 “conneccted foad™ survey meant to an
electrical consultant, Skyline has not proposed a
different meaning, and hence, any ambiguity has
been etiminated. Instead. Skyline essentially argues
that the Court should interpret the Lease to require
that “ESB's surveys must attempt, in good faith, to
estimate Skyline's actual use of electricity at the
Premises.” {Skyline Opposition at 11.) However,
this is not what the Lease says or requires.
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For similar reasons, 1 also decline Skyhne's in-
vitation to apply the doctrine contra proferentem
and construe any ambiguities against ESB, This
rule of interpretation is one of {ast resort, to be ap-
plied only after extrinsic evidence has failed to ex-
plain the contract's ambiguity. (2'Veil v. Rer, Plan
Jor Salaried Emps. of RKO Gen._ Inc., 37 F.34d 35,
&l (2d Cirn 1994y, Record Club of Am. Inc. v
United Artists Records, Tne., 890 F.2d 1264, 1271
{2d Cir [1989); Schering Corp. v. Home Ins. Co.,
T2 Fad 4, 10 n. 2 (2d Cir.1983), Here, the trial
evidence climinated the ambiguities arising from
the use of technical terms and concepts in the
Lease. In addition, the evidence showed that Sky-
ting's principal, Zalman Silber, was 2 sophisticated
businessman who negotiated the lease with ESB,
and thosg negotiations fed 1o a modification of Art-
icle 42 .77 (See Third Amended Complaint at ¢
184, Contra proferentem is inapplicable where the
party asserting that a lease or contract is ambiguous
participated in negotiating its terms. Westfield Fam-
ily Physicians, P.C. v. Healthnow New York, Inc..
373 N.Y.5.2d 793, 795 {(N.Y. App.Div.2009); Coli-
seum Towers Assocs. v. County of Nassau, 769
NY. 5.2d 293, 296-97 (N.Y_App.Div.2003).

FN13. Zalman, Skyline's founder, testificd
that he is & money manager for high net
worth individuals. He started out working
for New York Life Insurance Company in
F9R7, and testified that he became its num-
ber one agent in the country, {Tr. 215.)

Finally, Skyline maintains that during the ne-
gotiations of the Lease, ESB told Skyline that it
would be billed for electricity based on consump-
ton, and in fact, Article 42 of the Leasc and the
modification relating to the Third Floor Prentiscs
refer to Skyline's consumption. While 1 allowed this
testimony aver ESB's objection, | conclude that it
violated the parol evidence rule. Article 26 of the
Lease contained a merger clause which provided
that “this lease contains the entire agreement
between the parties, and no modification thercof,
shall be binding unless in writing and signed by the
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party concerned.” “The purpose of a merger clause
is to require the full application of the parol evid-
ence rule in arder to bar the introduction of extrins-
i evidence to alter, vary or contradict the terms of
the writing.” Jarecki v. Shung Moo Louie, 745
N.E.Zd 1006, 1009 (N.Y.2061 ) accord Interpharm,
Tag. v, Wells Fargo Bank. N.A.. 655 F3d 136, 145
{2d Cir.2011). The Lease doecs not provide for elec-
tricity charges based on actual consumption or a
different method of estimating actual consumption,
and the merger clause bars the admission of testi-
mony to the effect that the parties reached a contra-
dictory agreement during earlier negotiations.

CONCLUSION

*8 ESB is entitled to judgment on partial find-
ings dismissing the Twelfth Claim for Relief in the
Third Amended Complaint. The Court has con-
sidered Skyhine's remaining arguments, and to the
extent not specifically addressed above, concludes
that they lack merit. The parties are directed to con-
tact chambers and arrange a pre-trial conference for
the purpose of scheduling the trial on the remaining
tssues. The foregoing constitutes the Court's find-
ings of fact and conclusions of law. Settle order on
notice,

Bkrtey S.D.N.Y 2013,
In re New York Skyline, Inc.
Slip Copy., 2013 WL 655991 (Bkricy.S.D.NY.)
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