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Decision + Order on Motion 

Present: Hon. Louis L. Nock, Justice. 

The following e-filed documents, listed by NYSCEF document number (Motion 001) 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 

16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46 were read on 

this motion to/for WDGMENT - SUMMARY. 

Upon the foregoing documents, it is ORDERED that plaintiffs motion for summary judgment is granted as to liability, for the 

reasons set forth in the moving and reply papers (NYSCEF Doc. No. 23, 46), in which the Court concurs. 1 As more specifically

set forth therein, plaintiffESRT One Grand Central Place, L.L.C. ("landlord") establishes its entitlement to summary judgment 

by submitting the lease and its amendments, establishing that it performed thereunder, showing by the affidavit of its managing 

agent that defendant Babbo Holding Corp. ("tenant") and defendants Proner & Proner Esq., Mitchell Proner, Mitchell Proner, 

P.C., and Proner Kids Foundation (the "occupants") failed to vacate the premises following the expiration of the lease on

February 28, 2020, and that landlord has been damaged thereby (Harris v. Seward Park Housing Co1p., 79 AD3d 425 [1st

Dept 20 I OJ [A breach of contract requires allegations of"the existence of a contract, the plaintiffs performance thereunder, the

defendant's breach thereof, and resulting damages"]). The lease provides for holdover rent at three times the average of fixed

rent and additional rent for the final six months of the lease term (NYSCEF Doc. No. 9, Article 11), as well as the recovery

ofreasonable attorneys' fees (id, Arts. 6, 11, 20, 48; NYSCEF Doc. No. 11, Art. SB). Moreover, while the amount of use and

occupancy owed by the occupants pursuant to Real Property Law § 220 remains to be established, defendants offer no defense to

their liability for same and do not deny that they are presently occupying the premises without paying rent. Indeed, the original

lease provides that "if the demised premises or any part thereof be . .. occupied by anybody other than tenant, landlord may,

after default by tenant collect rent from the . . .  occupant" (NYSCEF Doc. No. 9, ,r 45[A]).

In response to the motion, defendants fail to raise any triable issues of fact. The Court notes that, notwithstanding defendants' 

assertions of negotiations and conversations between landlord and tenant prior to and after the expiration of the lease, no 

written agreement extending or modifying the lease exists in the record. Executive Order 202.8, which defendants claim made 

it impossible to vacate the premises once the lease expired, was issued on March 23, 2020 (9 NYCRR 8.202.8), almost a month 

after the expiration of the lease, and defendants do not provide sufficient evidence explaining why they failed to vacate prior to 

the issuance of the Executive Order, or since the Executive Order expired. Even if defendants had been restricted from access 

to the building, the original lease provides that if landlord was unable to provide any service or fulfill any other obligation, "this 

NB: Karen Frieman of Stern Tannenbaum & Bell LLP represented 
ESRT One Grand Central Place in this action. 








